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STATEMENT OF QUESTIONS PRESENTED 


The questions are: 


1. Was it error for the court to admit evidence seized by police 
when executing a search warrant when the only basis for the issuance of 
the warrant was an affidavit signed by police officers who knew no facts 
tending to show probable cause and also signed by a suspected felon who 
made the affidavit while in police custody to buy lenience for himself 
and who was "high" on narcotics at the time the affidavit was prepared 


and signed? 


2, In view of the conflicting testimony concerning the method 
the officers used in gaining admission to the house when serving the 
search warrant, and particularly in view of the fact that it seems 
reasonably clear that if the officers announced the purpose of their 
presence before forcing the house door they did not make this announce- 
ment in a tone reasonably designed to give notice to an occupant of the 
house, was it error for the court to admit the evidence seized during 


the search? 


3. Was it error for the court to admit in evidence heroin and 
various articles showing traces of heroin as being property seized by 
police when defendant was arrested when the seized property was kept 
in the Narcotics Bureau for a week before being taken to the govern- 
ment chemist and the government introduces no evidence to negate the 
possibility that the property might have been tampered with or changed 


during the week interval? 


hk. Does a charge to the jury which instructs them on a 


statutory presumption in the following words, ",,.possession shall 


be deemed sufficient evidence to authorize conviction unless the de- 
fendant explains the possession to the satisfaction of the jury," 


infringe upon defendant's privilege not to take the stand? 
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JURISDICTIONAL STATEMENT 
leroy A. Frazier and Geraldine E. Gravette, appellants, were tried 
and convicted in the United States District Court for the District of 


Columbia for violating United States Code, Title 26, sec. 470k (a); 


United States Code, Title 21, sec. 174; and appellent Leroy A. Frazier 


wae, in addition, tried and convicted for violation of District of 

Columbia Code, Title 22, section 505A. The District Court had jurie- 
diction to try the appellants for such offenses, 18U.S.C. sec, 3231. 
This Court hae juriediction upon appeal to review the judgnent of the 


District Court. 280U.S.C. sec. 1291. 


Appellants were charged with violating the Internal Revenue Code con- 


corning narcotica, the Narcotic Drugs Import and Export Act, in two counte, 
and appellant Leroy A. Frazier waa in addition charged in a third count 
with violating the District of Columbia Code; the last count grew out of 
an alleged assault on 4 police officer at the time of appellants arrest. 
(J. A. 9). Appellants pleaded not guilty to all counts (JA 10), were 
tricd in the United States District Court for the District of Columbia, 
were found guilty on all coute (JA 98), were sentenced on June 26, 1959 
(JA 100), but these sentences were vacated on July 2, 1959 (JA 100), when 
appellent Frazier was sentenced to three to ten years on Count #1; five 
years on cout #2, said sentence to run concurrently with sentence on 
Count #1; and one to three years on count #3, said sentence to take 

effect at the expiration of sentence imposed on counts 41 and #2, (JA 103), 
and appellant Gravette was sentenced to ten years on count #1; ten yeara 
on count two, said sentence to run concurrently with the sentence imposed 
on count #1. (JA 104). 

Tae appellants, on their own behalves, filed notices of appeal on 
dune 29, 1959 (JA 99, 100) and present counsel were appointed by the Dis- 
trict Court to prosecute this appeal. 

By @ pre-trial motion to suppress (JA 11) and by various objections 
made during the course of the trial (JA 22, 26-29, 53, 55), appellants 
challenged the admissibility of certain phyeical evidence (heroin, milk 
sugar, paraphernalia common to the preparation and use of drugs, household 
articles containing tracea of heroin) seized by the police on January 22, 
1959 when executing a search warrant; all of thie evidence was received 
at tue trial over the appellent's objections (JA 29, 53, 54, 55, 59, 60). 

The search warrant (JA 5) wae iseued on January 21, 1959 by a United 
States Commissioner upon the application of officera Paul and Aiken of the 
Metropolitan Police. The affidavit (JA 8) filed in support of the applica- 
tion for the warrant and which purporte to show the facts on which 
probable cause ie based is signed by the aforementioned two officers and 


one Theodore Lawaon, a suspected felon with & police record (JA 39, 83, 8, 


86). The material allegatione of thie affidavit are: (1) that the 
officers had received information from one or more "reliable" but unnamed 
informants that appellants were selling narcotics from their home; (2) 
that on January 21, 1959, Lawson had been arrested and found in the 
possession of narcotics; and (3) that Lawson purchased the narcotics 
from appellants. ‘The testimony elicited at the trial shows that Laweon 
signed this affidavit not freely but rather in an attempt to buy leniency 
for himself (JA 39, 83, 84). Moreover, the mocontradicted testimony shows 
that Laweon was "high" on narcotics when the affidavit was prepared and 
signed (JA 84, 85, 86). 

The testimony concerning the manner in which the officers gained 
entrance to the house when serving the warrant ie conflicting. The 
two officers who went to the front door of the house testified that they 
knocked, showed their badges through the window in the door to a lady who 
reaponded to the knock, announced the purpose of their presence to the 
lady, and that they forced the door only after she had gone away from the 
door without opening it for them. (JA 13, 14, 16, 37-38, 39, 43, 44, 47, 


48, 53). ‘Thie testimony is unqualifiedly contradicted by all of the appel- 


lante' witnesses who were in the house and who all stated that they heard 
no knock, heard no ring, had no idea that police wanted to get into the 
house until after the door had been forced (JA 70, 73, 76-77). ‘The offi- 
cers! testimony ie also contradicted in certain detaile by the testimony 
of certain fellow officers who accompanied them to the house. One of the 
officera who went to the front door testified that when he entered the 
house, he saw the woman who had come to the door and refused to admit them 
"gitting" in front of the television set in the living room (JA uy, 48, 
48-49, 51). ‘Two other officers waited on the sidewalk in front of the 
house while the original entry was made; yet. neither mentioned hearing the 
officers at the door announce the purpose of their presence. An officer who 
went to the rear door testified that he did not knock, he heard no one 


knock, he heard no one say “police” (JA 13, 24, 37-38, 82). 


At the close of the government's case, appeliants moved that the 
court direct a verdict because the government had failed to authenticate 
the evidence (JA 68-69). Since appellente had reserved their right to 
press objections to the admissibility of the evidence, the court enter- 
tained this motion even though the evidence had already been admitted 
(JA 61), After permitting the government to re-open its case for the 
purpose of introducing evidence for the purpose of authenticating the 
evidence, the court denied appellants' motion (JA 88, 89). ‘The uncon- 
tradicted testimony shows that the officer who took possession of the 
property at appellants' house carried it to his office in the Narcotics 
Bureau where he eventwally placed it in a locked compartment in the 
office safe. The officer then went on leave for a week. When he 
returned to work a week later, he carried the property in the compart- 
ment of the office safe to the goverment chemist who testified at the 
trial (JA 62, 67). ‘Though the officer admitted that at least one 
other officer had a key to thie compartment of the safe and that 
possibly other police officials had such keys and that he did not know 


whether the other officer or anyone else went into the compartment in 


his absence (JA 62, 66, 67), the government introduced no evidence to 
negate the possibility that the evidence had been tampered with or 
some parte of it changed in the week's interval before the material 
was presented to the chemist. 

At the conclusion of the trial, the court instructed the jury on 
the etatutory preaumption raised from possession of narcotic drugs in 
the following worde: "...such possession shall be deemed sufficient 
evidence to authorize conviction unless the defendant explains the 
possession to the satisfaction of the Jury" (JA 92). Appellants 
objected to this instruction on the groumd that it violated their privi- 
lege not to take the stand. (JA 97, 98). 


STATUTES OR RULES INVOLVED 
The pertinent provisions of the Constitution of the United 
States, the United States Code, and the Federal Rules of Criminal 
Procedure are: 


United States Constitution, Amendment IV: 


"The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, shall 
not be violated, and no Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly describing the 
place to be searched, and the persons or things to be seized." 


United States Constitution, Amendment V: 


"No Person ... shall be compelled in any Criminal Case to be 
&@ witness against himself ..." 


United States Code, Title 18, Rule 41(c), (e): 


(c) "A warrant shall issue only on affidavit sworn to before 
the judge or commissioner and establishing the grounds for issuing 
the warrant. If the judge or commissioner is satisfied that grounds 
for the application exist or that there is probable cause to believe 
that they exist, he shall issue a warrant identifying the property 
and naming or describing the person or place to be searched ..." 


(e) "A person aggrieved by an unlawful search and seizure may 
move the district court for the district in which the property was 
seized for the return of the property and to suppress for use as evi- 
dence anything so obtained on the ground that (1) the property was 
illegally seized without warrant, or (2) the warrant is insufficient 
on its face, or (3) the property seized is not that described in the 
warrant, or (4) there was not probable cause for believing the exist- 
ence of the grounds-on-which-the warrant was-issued,-or- (5)- the warrant 
was illegally executed. The judge shall receive evidence on any issue 
of fact necessary to the decision of the motion, ...The motion shall 
be made before trial or hearing unless opportunity therefor did not 
exist or the defendant was not aware of the grounds for the motion, 
but the court in its discretion may entertain the motion at the trial 
or hearing." 


United States Code, Title 18, Section 3109: 


"The officer may break open any outer or inner door or window 
of a house, or any part of a house, or anything therein, to execute a 
search warrant, if, after notice of his authority and purpose, he is 
refused admittance or when necessary to liberate himself or a person 
aiding him in the execution of the warrant." 


United States Code, Title 21, Section 174: 


“Whoever fraudulently or knowingly imports or brings any nar- 
cotic drug into the United States or any territory under its control 
or jurisdiction, contrary to law, or receives, conceals, buys, sells, 
or in any manner facilitates the transportation, concealment, or sale 
of any such narcotic drug after being imported or brought in, knowing 
the same to have been imported or brought into the United States con- 
trary to law, or conspires to commit any of such acts in violation of 
the laws of the United States, shall be imprisoned not less than five 
or more than twenty years ... 

"Whenever on trial for a violation of this section the defend- 
ant is shown to have or to have had possession of the narcotic drug, 


ots 


such possession shall be deemed sufficient evidence to authorize convic- 
tion unless the defendant explains the possession to the satisfaction of 
the jury." 


United States Code, Title 26, Section 470hK(a): 


"Tt shall be unlawful for any person to purchase, sell, dispense, 
or distribute narcotic drugs except in the original stamped package or 
from the original stamped package; and the absence of appropriate tax- 
paid stamps from narcotic drugs shall be prima facie evidence of a vio- 
lation of this subsection by the person in whose possession the same may 
be found.” 


District of Columbia Code, Title 22, Section 505(a): 


"Whoever without justifiable and excusable cause, assaults, re- 
sists, opposes, impedes, intimidates, or interferes with any officer or 
member of any police force operating in the District of Columbia while 
engaged in or on account of the performance of his official duties, 
shall be fined not more than $5,000 or imprisoned not more than five 
years or both." 


STATEMENT OF POINTS 

The points upon which appellent relies on appeal are: 

1. The District Court erred in denying and overruling appellant's 
various motions and objections questioning the admissibility of the evi- 
dence seized by the police when executing the search warrant because the 
warrant was improperly issued. 


2, The District Court erred in denying and overruling appellant's 


various motions and objections questioning the admissibility of the evi- 


dence seized by the police when executing the search warrant because the 
warrant was improperly executed, 

3. The District Court erred in denying appellant's motion ques~ 
tioning the admissibility of the evidence seized by the police when exe- 
cuting the search warrant because the evidence was not properly 
authenticated, 

4, The District Court erred in instructing the jury on the 
second count of the indictment. 

SUMMARY OF ARGUMENT 

1. The court erred in admitting the evidence because the warrant 
was issued without probable cause. The affidavit supporting the warrant 
shows that the officers who procured it had personal knowledge of no 
facts even remotely tending to indicate probable cause. The only basis 
for probable cause is the affidavit of one Lawson, a man with an exten- 
sive police record, that he had purchased narcotics from appellant. 


Lawson was in police custody when he made the affidavit, being suspected 


of violating the narcotics laws. The evidence clearly indicates that 
Lawon made the affidavit to buy leniency for himself, The evidence also 
indicates that Lawson had been using narcotics and was "high" on then 
when the affidavit was prepared and signed. Despite the obvious untrust- 
worthiness of this affidavit, the officers took no steps to verify for 
themselves any of the information it contained. It is submitted that 
Lawson's affidavit lacked probative value and could not sustain the gov- 
ernment's burden of showing probable cause. Without Lawson's affidavit, 
there clearly was no probable cause for the warrant, 

2, The court erred in admitting the evidence because the warrant 
was improperly executed. The evidence upon this phase of the case is 
conflicting. Generally the officers swore that they observed the neces- 
sary requirements; defense witnesses swore that the officers did not. 
There are, however, certain conflicts in the testimony of the officers 
themselves which indicate that they did not observe the necessary re- 
quirements. In particular, it seems clear that if they did announce 
their purpose before forcing the door, they did not do it in a manner 
designed to give notice to an occupant of the house. 


3. The court erred in admitting the evidence because it was 


not sufficiently identified and authenticated, The officer who seized 


the evidence allowed it to lie in the safe at the Narcotics Bureau for 
a week while he was away on leave before taking it to the chemist. The 
government offered no evidence to negate the possibility that the evi- 
dence might have been tampered with during this interval. Appellant con- 
tends that when the evidence submitted at a trial is by its nature easily 
confused and difficult to identify, its proponent must bear a special 
burden of authenticating it as the material actually seized by tracing 
its possession in detail from the time of its seizure to the time of 
its presentation in court. 

kh, The court erred in instructing the jury on the statutory pre- 
sumption in the following words: "possession shall be deemed sufficient 
evidence to authorize conviction unless the defendant explains the 
possession to the satisfaction of the jury." When such words are given 
to laymen they can only mean that the defendant must explain by taking 
the witness stand himself. Calling upon the defendant to testify in 
this manner violates his constitutional privilege. 


ARGUMENT 


1. THE COURT ERRED IN ADMITTING THE EVIDENCE BECAUSE THE 
SEARCH WARRANT WAS ISSUED WITHOUT PROBABLE CAUSE 


In guaranteeing to the individual his right to be free from un- 
reasonable searches and seizures, the Federal Constitution prescribes 
that "no Warrants shall issue, but upon probable cause, supported by 
Oath or affirmation..." The historical development of this provision 
indicates that it was designed primarily to protect the individual 
against agents of the government who in their zeal or venality might 
attempt to infringe upon the right of the individual. The provision 
has been recognized as a guarantee of an important fundamental right 
to be liberally construed in favor of the individual. Grau v. United 
States, 287 U.S. 124 (1932). The constitutional provision has been 
implemented by Rule 41 of the Federal Rules of Criminal Procedure, 
United States Code, Title 18. 

Federal courts have often upset convictions which were based 
upon evidence which had been secured through an illegal search and 


seizure. Grau v. United States, supra; Contee v. United States, 94 


U.S. App. D.C. 297, 215 F. 2a 32% (1954); Hanna v. United States, 104 


U.S. App. D.C. 205, 260 F. 2a 723 (1958). Difficult questions have 
frequently arisen in these cases concerning what facts are necessary to 
constitute probable cause. Though no hard and fast rule has been formu- 
lated which will solve this problem in all cases, there are several 
general rules which establish the general area of probable cause and 
mark out some of its boundaries. Thus in Brinegar v. United States, 
338 U.S. 160 (1949), the Supreme Court, quoting in part from an earlier 
case, formulated the following rule: 

",,..it has come to mean more than bare suspicion: 


Probable cause exists where 'the facts and circum- 
stances within their (the officers') knowledge and 


of which they had reasonably trustworthy informa- 
tion (are) sufficient in themselves to warrant a 
man of reasonable caution in the belief that' an 


offense has been or is being committed.” 
(parentheses by the court; underscoring added. ) 


Appellant contends that there was no probable cause for the 
issuance of the search warrant involved in this case for two reasons: 
(1) the affidavit (JA g ) which purports to establish probable cause 
for the issuance of the warrant shows on its face that the officers 
who applied for the warrant had personal knowledge of no facts even 
remotely tending to indicate probable cause for the warrant, and (2) 
there was in fact no probable cause for the issuance of the warrant 
because the information relied upon was not reasonably trustworthy. 

Only the first five paragraphs of the affidavit purport to 
set forth the grounds which show probable cause. The first three of 
these paragraphs merely recite that the officers had received "reli- 
able" information from a source that had previously proven "reliable" 
that the defendant was selling narcotics from his home. The affidavit 
does not name the "reliable" informant or informants. Clearly these 
statements of themselves cannot sustain the government's burden of 
showing probable cause. The next two paragraphs of the affidavit pur- 
port to carry this burden. These paragraphs contain the oaths of the 
officers that they had arrested one Lawson while he was in possession 


of narcotics and the oath of Lawson that he had purchased the narcotics 


from the defendant. This oath of Lawson seems to go far in establish- 


*. 


_ 


ing the existence of probable cause until it is remembered that he is 


not a police officer, not even a "reliable" citizen, but rather a sus- 
pected, if not confessed, felon. The unreliability of such an oath is 
obvious; the fact that the suspected felon will frequently reach for 
shadowy leads or even seek to incriminate the innocent in an attempt 
to delay or buy off the punishment he deserves has frequently been 
recognized. See Senate Committee on the District of Colunbia, Investi- 
gation of Crime and Law Enforcement in the District of Columbia, 8S. Rep. 
No. 1989, 82d Cong., 24 Sess. 15 (1952). The suspected felon is under 
pressure to incriminate someone - anyone - even though there might have 
been no one involved in his crime whom he could properly incriminate. 
Even if there were an accomplice, there might be reasons why the sus- 


pect would be under pressure to incriminate not the accomplice but 
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rather someone else, e.g., the accomplice might be beyond the jurisdic- 
tion of the investigating officers and thus a truthful statement might 
not yield another arrest. Thus even though he is under pressure to 
incriminate someone, he is under no pressure to tell the truth. This 
practice of utilizing information given by suspected felons is anala- 
gous to that of approvement which was criticized long ago. See Hale, 
Pleas of the Crown, 226 (1778). 

In United States v. Hill, 114 F. Supp. 441 (D.C. D.C. 1953) the 
court announced a rule which would effectively safeguard the individual's 
right to be free from searches based upon such unreliable information 
and yet which would not unduly hamper police in utilizing such informa- 
tion in the discharge of their duties. In that case, the court said: 

"(M)ere information from a third party, however 
reliable, that a felony is being committed, with- 
out an effort to check its accuracy by personal 
observation, stakeout or surveillance, would of 


itself be insufficient to authorize either issuance 
of a warrant or a search without a warrant." 


Since in the Hill case, the officers had used every feasible means of 
verifying their information by observing the suspects in their auto- 
mobile, the search was sustained and the rule announced is thus probably 
dicta; but it is submitted that the rule is sound and should be adopted 
vy this court. This rule can be harmonized with the definition of 
probable cause given by the Supreme Court in the Brinegar case, supra; 
it should be noted that when speaking of the facts within the officers’ 
knowledge and the facts of which they had information, the Court used 
the conjunctive "and", not the disjunctive "or." Moreover, this rule 


can be harmonized with the recent decision of the Supreme Court in 


Draper v. United States, U.S. > 19 S. Ct. 329 (1959). The 


Draper case involved an arrest without a warrant; but since the arrest 
could be justified only if the officer had probable cause, the issue 
is similar to that presented here. In that case, a federal narcotics 
agent had received information from one Hereford, a paid informant 
whose information had proved reliable in the past, that Draper had 


gone to Chicago by train on September 6th, that he was going to bring 


back to Denver three ounces of heroin, that he would return to Denver 
by train on the morning of either the 8th or 9th of September, that 

he would be wearing clothing of a certain description, that he would 
be carrying a bag of a certain description, and that he habitually 
walked fast. The agent met all trains arriving in Denver from Chicago 
on the mornings of the 8th and 9th; he observed Draper disembark from 
a@ Chicago train on the morning of the 9th, attired as described, carry- 
ing a bag as described; the agent arrested Draper and found the narcotics 
on him. The Supreme Court held that the agent had probable cause when 
he made the arrest and therefore, that the narcotics were properly ad- 
mitted at the trial. However, in finding that the agent had probable 
cause, the Court said: 


"(W)hen, in pursuing that information, he (the agent) 
saw a man, having the exact physical attributes and 
wearing the precise clothing and carrying the tan 
zipper bag that Hereford had described, alight from 
one of the very trains from the very place stated 
by Hereford and start to walk at a 'fast' pace to- 
ward the station exit, Marsh had personally verified 
every facet of the information given him by Hereford 
except whether petitioner had accomplished his 
mission and had the three ounces of heroin on his 
person or in his bag. And surely, with every other 
bit of Hereford's information being thus personally 
verified, Marsh had ‘reasonable grounds' to believe 
— that the remaining unverified bit of hereford's —.- 
information - that Draper would have the heroin with: 
him - was likewise true." 


Thus in holding that probable cause existed, the Court stressed the 
fact that the agent had "personally verified" most of the information 


given to him. In his dissenting opinion, Justice Douglas vigorously 


maintained that even after observing Draper disembark from the train, 


the agent did not have probable cause. Counsel does not wish to 

press this dissenting opinion upon the Court; but his point is empha- 
sized by the fact that throughout this opinion, Justice Douglas assumes 
that it is clear that the agent did not have sufficient probable cause 
to obtain a warrant before observing Draper disembark from the train. 
The majority opinion does not speculate on this question, but the 
majority's preoccupation with the agent's personal verification of 

the information when he was at the train station indicates that Justice 
Douglas' assumption would not have been contested by the majority. 
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The affidavit in the case at bar recites no independent investi- 
gation on the part of the officers, no attempt by them to check or verify 
the information they had received from Lawson by personally observing 
the defendant or gis residence. True, they had personal knowledge of 
Lawson's arrest while in possession of narcotics; but apparently they 
made no independent investigation, they observed nothing which would 
connect these narcotics to the defendant or his residence. That such 


f& connection is necessary is clear from the rule announced in United 


States Ve Price, 149 F. Supp. 707 (D.C. D.C. 1957). In that case, the 


police had received information that Price was involved in the numbers 
racket. They placed him under. limited surveillance and on several 
occasions they bought numbers from him near his home; then they 
followed him to building #1, then to building #2, then back to his 
home. They discovered that the owner of building #2 had a prior 
numbers record. They obtained » search warrant for the various build- 
ings and seized certain evidence in building #2. The court held that 
the evidence seized in building #2 should be suppressed for the police 
aid not have probable cause for the issuance of the warrant for that 
building. Just as the police ‘mew Price had committed a crime but had 
no probable cause to search the building involved, so in the instant 
case the police kney that a crime had been committed by the sale of 
nercotics to Iawson, but had no probable cause to connect the narcotics 
to the defendant or his residence. 

It might be objected that even if this Court adopts the rule 
announced in the Hill case, it would be inapplicable here. The argu- 
ment would be that the rule applies only when the police have "mere 
information" whereas here the police had more than information, they 
had Lawson's oath. It is conceited by counsel that this is a possible 
distinction between the case et bar and the Hill and the Draper cases. 
It is submitted, however, that under the peculiar facts of the case 
at bar, this distinction is rot material. The *“2iaiv.5 shove o1. its 
faca that the oath wes made bk: ¢ mau wie tex just heen arrested while 


in poserreion of hrojin. Carteinly such an oath is no more than "mere 


information" to be checked more closely than the statement of the paid 
informant in the Draper case who had worked with the federal agent for 
six months and whose help in other cases had already proven reliable. 

Moreover, for the reasons developed in the immediately following para- 
graphs, it is submitted that Lawson's "oath" was not really an oath at 
all for the evidence indicates that it was neither voluntary nor know- 


ingly made. 
Even if this court holds that the affidavit involved in this 


case is sufficient on its face to establish probable cause, it is sub- 
mitted that the evidence should have been excluded for there was in 
fact no probable cause for the issuance of the warrant because the 
information relied upon by the officers was not reasonably trustworthy. 
It is conceded that the rule in some states is that the validity of a 
warrant can be judged only from the face of the affidavit. But it is 
submitted that this is not the federal rule. Federal courts have fre- 
quently gone behind the face of the affidavit in passing upon the 
sufficiency of the showing of probable cause. Thus in United States 
v. Henderson, 17 F. R. D. 1 (D.C., D.C. 1954), the court suppressed 
evidence which was seized upon the execution of a warrant when it 
appeared that the officers had been mistaken when they swore in the 
affidavit that the suspect had a prior criminal record. See also 
Lerner v. United States, 151 A. ed 184 (Mun. App. D. C. 1959). 


It is submitted that the government in this case did not have 


probable cause because the officers knew that the information received 


from Lawson was wholly untrustworthy. In the first place, it seems 
clear that the affidavit was made by Lawson to buy leniency for him- 
self. True, the officers and Lawson both state that no express 
promise was made to him; yet Lawson testified that he got the im- 
pression that he would help himself if he signed the affidavit. 

(JAg, ). Moreover, the facts speak for themselves. In the affidavit, 
Lawson in effect confessed to violating the federal narcotics law; 
since he had a prior record of such violation (J®-9 ), he would 


receive a sentence of between five and forty years upon conviction of 
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this offense. Act of July 18, 1956, ¢. 629, Title I, secs. 103, 105, 
70 Stat. 568, 570, 26 U.S.C. 7237, 21 U.S.C. 174. After signing the 
affidavit, however, Lawson was not prosecuted on this charge but was 
rather carried to the municipal court under a lesser charge and received 
a 240 day sentence (JA 83 ). The unreliability of such purchased testi- 
mony has already been mentioned. 
And in the second place, the uncontradicted testimony shows 
that Lawson was using narcotics before his arrest and was "high" on them 


when he made the affidavit (JA 8 ). Certainly experienced narcotics 


officers could tell this by observing Lawson and certainly they knew 


that no credence would be given to the statements of an individual in 
such circumstances. Thus it is submitted that the officers should not 
have relied upon Larson's affidavit when determining whether or not 
they had probable cause; without the affidavit, they clearly had no 
basis for believing probable cause existed, When the Supreme Court in 
the Brinegar case, supra, repudiated the developing rule that probable 
cause could be predicated only on evidence which would be admissible 
at a trial, the Court stressed that the evidence then under considera- 
tion had probative value and was jnadmissible at a trial merely because 
of its possible prejudicial effect on a jury. Thus the Court inferen- 
tially ruled that the evidence which purports to show probable cause 
must have probative value even though it need not be legally admissible. 
It is submitted that in view of the above facts, Lawson's affidavit 
Jacked probative value and thus could not be the basis for the requi- 
site showing of probable cause. 

The fact that at the trial below Lawson swore that the state- 
ments contained in the affidavit were substantially true is wholly 
immaterial on the questions of whether or not the affidavit had 
probative value when made and whether or not the officers had reason- 
able grounds to believe Lawson when he made the statement originally. 
This argument is analegous to attempts to sustain a search by the fact 
that it actually yielded inetrumentalities of a crime; this analagous 


argument has frequently been repudiated. United States v. Di Re, 


332 U.S. 581 (1948). Thus even if it be conceded that the statements 
contained in Lawson's affidavit were true (which appellant does not 
concede), the subsequent proof of this fact would be insufficient to 
have given the affidavit probative value when the warrant was issued or 
to have given the officers reasonable grounds to believe Lawson at that 


time. 


2. THE COURT ERRED IN ADMITTING THE EVIDENCE BECAUSE THE 
SEARCH WARRANT WAS IMPROPERLY EXECUTED 


Even if this Court finds that the search warrant was validly 
issued, appellant contends that the evidence should have been excluded 
because the warrant was improperly executed. The law upon this point 
is clear; An officer cannot break into a building for the purpose of 
executing a warrant unless he is first denied admission after identi- 
fying himself and informing the occupant of the reason he seeks ad- 
mission. 18 U.S.C. 3109, Act of June 25, 1948, c. 645, 62 Stat. 820; 
Miller v. United States, 357 U.S. 301 (1958); Accarino v. United States, 
85 U.S. App. D.C. 394, 179 F. 2d 456 (1949); United States v. Silverman, 
166 F. Supp. 838 (D.C., D.C. 1958); see also Act of June 20, 1938, 


Cc. 532, sec. 14, 33 D.C.C. 414(i). In Miller v, United States, supra, 


the Supreme Court said: 
"The requirement of prior notice of authority and 


purpose before forcing entry into a house is deeply 
rooted in our heritage and should not be given 


grudging application." 

The evidence in this case concerning the method the officers 
used in gaining admission is conflicting. All three of the defense 
witnesses who were in the house at the time swear that they heard no 
one knock, heard no one ring the bell, heard no one say "police" until 
the officers had forced the door and were in the house. (aa? psi 
The two officers who went to the front door, Aiken and Summerville, 
both testified that Summerville knocked, a woman came to the door, 
they showed her their badges through the glass window of the door, 
they told her they had a search warrant and wanted in, the woman turned 
away from the door, and they then forced the door open and entered 


16,44,47,4 
(JA / 171488922. ot mony of these two officers is to be believed in 


every detail, then the entry wae probably lawful, But it fe submitted 

that this teetimony is contradicted not only by appellents' witnesses 

but also by the teatimony of the officers themselves and by that of 

their fellow officers who accompanied them on the raid. ‘he major dis- 

crepancy in the testimony of the two officers occurred when Aiken testi- 

fied that when he entered the house he saw the woman who had come to 

the door "sitting" in the living room (JA 49). Hunan nature being 

what it is, it is unbelievable that a woman who hae been summoned to 

the door by the police, who haa been informed that they demanded entry 

into the house, and who haa decided to deny then admission, would calmly 

return to her living room and resume her seat before the television set. 
The testimony of these two officers is also contradicted in 

part by that of their two fellow officers, Paul and DiDone, who’ "stayed 

back a short distance on the sidewalk" in front of the house while the 

original entry was made (JA 13), Paul teatified that Aiken and 

Sumerville were at the front door a "very short time, 20, maybe 30 

seconde" (JA 13, 39); @ very short period of time, indeed, for all to 


have transpired that Aiken and Sumerville related. Concerning the 


events at the door, Paul merely said that he saw one of the officers 


knock and then Summerville forced the door (JA 13, 38). He does not men- 

tion hearing the officers informing someone that they had a search 

warrant and wanted in. Yet Paul was only a short distance away. 

Aseuming that the officere knocked, that someone ceme to the door, 

that the officers showed their badges through the window, and that they 

mentioned the warrant, clearly they could not have mentioned the warrant 

in a aufficiently Loud voice to inform the woman through the closed 

door of the purpose of their presence mlese Paul also heard the statement. 
The teatimony of DiDone aleo casts doubt upon the mode of entry. 

He merely testified that Sumerville held something up to the glase and 

then, efter a short while, the two officers went in (JA 40). He is 

not certain whether or not they knocked (JA 43). He aleo faile to 

mention hearing any announcement about the warrant. It sem clear 


that if auch an announcement were made, it must have been made in 60 
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soft a voice that it could not have informed the occupant of the purpose 
of the visit. That an announcement of purpose is essential to a valid 
entry is clear from Miller v. United States, supra; in that case, the 
Supreme Court reversed the conviction because of the unlawful entry 
even though the officers had shouted "police" before entering, simply 
because the officers did not add a statement of why they were there; 
certainly, in so holding, the Court meant to require that the announce- 
ment be made in such a manner as would give ‘notice to the occupant of 
the house. 

The testimony of the officers who went to the back door is also 


contradictory. Brewer testified that before entering, he knocked and 


80,8, 
announced that he was a policeman (JA / }. He apparently did not 


announce the purpose of his presence. Officer Krenitsky testified that 
he did not knock, he heard no one knock, he heard no one say "police" 
(JA gp ). 

In view of the conflicts among the testimony of the officers 
themselves, and particularly in view of the fact that it seems clear 
that if an announcement of purpose were made it was not made in a manner 
designed to inform the occupant of the house, it is submitted that the 
lower court erred in admitting the evidence and that the conviction 


should for that reason be reversed. 


3. THE COURT. ERRED IN ADMITTING THE EVIDENCE 
T WAS PROPERLY A CA 

Appellant contends that the evidence was improperly admitted 
because the government had failed to properly authenticate it, i.e., 
failed to prove that the material submitted at the trial was the same 
material as that seized at the house and that it had not been tampered 
with in the interim. The only testimony upon this point is that of 
officer Aiken. He testified that he seized the evidence in the house, 
took it back to his office where he kept it in and on his desk for a 
period of about two hours while he questioned narcotic suspects at his 
desk and while other officers and suspects were in the room, inven- 


toried the material and placed it in a box in a compartment in the 
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office safe where it was allowed to lie for a week while he.went on 
leave, and when he returned from leave he removed the box containing 


the material from the compartment and carried it to the government 


62-67 
chemist (JA * Though Summerville had a key to this compartment of 


the safe, Aiken did not know whether or not Summerville had gone into 
the compartment during the week of Aiken's leave (JA 67) Aiken could 
not be certain whether or not other police officials had a key to this 
compartment nor whether or not such other people might have entered the 
locker during his absence (HR 9 ). Despite the raising of these ques- 
tions, the government did not introduce any evidence on these points 
other than that of Officer Aiken. 

Wigmore states that the necessity of authentication is "not any 
artificial principle of Evidence, but an inherent logical necessity," 
that "when a claim or offer involves impliedly or expressly any element 
of personal connection with a corporal object, that connection must be 
made to appear, like the other elements, else the whole fails in effect," 
and that "no specific rules have grown up about the authentication of 
chattels, chiefly because the variety of circumstances involved is so 
great that no specific rules would be suitable." 8 Wigmore, Evidence 
(3rd ed. 1940) sec. 2129. The critical evidence in this case was the 
heroin itself, a substance incapable of being identified or distinguished 
by the average person from many other common household substances which 
are similar in appearance. When such a substance is presented at a 
trial, the parties involved have no way of forming an opinion of whether 
or not the offered substance is the same as that seized at the scene of 
the crime unless the possession of the substance is traced from the 
seizure to its offer at the trial; it is submitted that in a case in- 
volving such a substance, the government should bear a special burden 
to trace that possession in detail. 

The general principle of authentication was recognized by a 
federal court in Pilot Life Ins. Co. v. Wise, 61 F. 2d 481 (C.C.A. 5th 
Cir. 1932). In State v. Weltha, 228 Ia. 519, 292 N.W. 148 (1940), a 
blood sample which was allegedly taken from the defendant was excluded 


because it passed through a number of unidentified hands before it 
came into the possession of the chemist and in McBifresh v. Commonwealth, 
Ky. ___, 243 S.W. 2a 497 (1951) the jacket of a murder victim was 
excluded because of a period of time between the murder and the trial 
during which possession of the jacket was not fixed, It is conceded that 
in both of these cases the break in the chain of possession was probably 
more substantial than in the present case. However, it should be noted 
that the substance involved in this case is much more susceptible of 
confusion than either of the pieces of evidence offered in the two cited 
cases, Certainly the parties involved in the McElfresh case could de- 
termine whether or not the jacket offered was the victim's jacket; and 
in the Weltha case, there was no doubt that blood had been taken from 
the defendant and that the substance submitted was also blood. But in 
this case, there is no way of being certain that the white powder taken 
from the defendant was the heroin examined by the chemist and submitted 
by the government. Since the material was kept in and on Aiken's desk 
while narcotics suspects were in the room, the material could have been 


tampered with at that time. More importantly, however, since the safe 


where the material was kept was in the Narcotics Bureau and presumably 


. contained evidence seized insother narcotics een it would take fo 
stretch of the imagination to see how it could have accidentally or 
intentionally been tampered with during the week that it was allowed 
to lie there. 

Thus it is submitted that the government did not satisfy its 
burden of authenticating this evidence, that it was therefore improperly 


admitted, and that the conviction should be reversed. 


4, {HE COURT ERRED IN INSTRUCTING THE JURY 

In instructing the jury on the second count of the indictment 
as to the statutory presumption raised from possession of narcotic 
drugs, the court said that the "possession shall be deemed sufficient 
evidence to authorize conviction unless the defendant explains the 


possession to the satisfaction of the jury." Appellant contends that 
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this instruction violated his constitutional privilege against self- 


incrimination, 


This instruction is phrased in the words of the statute which 


establishes the presumption. See Act of July 18, 1956, c. 629, Title 
I, sec, 105, 70 Stat. 570, 21 U.S.C. 174. In Yee Hem v. United States, 
268 U.S. 178 (1925), the Supreme Court held a statute which phrased a 
similar presumption in similar language constitutional against an attack 
that it violated the constitutional privilege. The argument used by the 
court in that case, however, seems to be wholly inapplicable here. The 
court said: 

"The point that the practical effect of the statute 

creating the presumption is to compel the accused 

person to be a witness against himself may be put 

aside with slight discussion, The statute compels 

nothing. It does no more than to make possession 

of the prohibited article prima facie evidence of 

guilt. It leaves the accused entirely free to 

testify or not as he chooses." 
Appellant's argument is not that Congress cannot raise such a presumption 
but rather that it is improper for the court to explain the presumption 
to the jury in the words used, i.e., "unless the defendant explains the 
possession..." 

Statutes are construed by courts; it was simple enough for the 
court in the Yee Hem case to decide that a legally trained mind would 
come to the conclusion that the statutory language merely made posses- 
sion of the prohibited article prima facie evidence. Here, however, the 
language was given to the jury, to laymen, and the issue is the effect 
this language had upon them. It must be assumed that the jurors gave 
the language its ordinary meaning and that would be that the defendant, 
himself, must explain the possession. Concededly, when a lawyer reads 
the language, he would substitute the word "aefense" for "defendant"; 
but it is submitted that the lawyer does this only because he knows of 
the rigorous manner in which the courts have protected and applied the 
constitutional privilege. It is submitted that in view of the apparent 
clarity of the language, the layman would not make this transposition 


even though he knows or is subsequently informed that as a general rule 
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no inference may be drawn from a defendant's failure to take the 


witness stand. 


The prejudicial effect of even indirectly calling upon the 
defendant to testify is illustrated by such cases as Green v. United 
States, 266 Fed. 779 (C.C.A. 8th Cir. 1920). In this case, the court 
said that it was clearly improper for the prosecuting attorney to 
call upon the defendant in the presence of the jury to produce a 


document which was in his presence. 


In Commonwealth v. Harlow, 110 Mass. 411 (1672), the defena- 


ant was convicted of keeping a tenement used for the illegal sale of 


intoxicating liquors. In reversing the conviction because of an im- 
proper instruction, the court said: 


"Since this class of defendants are (sic) allowed 
to testify if they will, there is some danger that 
if one exercised his right of silence, the jury 
will look upon it as a proper matter to weigh 
against him in considering the question of his 
guilt. It is important that courts should care- 
fully guard his constitutional right. There is 
reason to apprehend that it was not guarded as it 
should have been in this case. For though the 
jury were told 'that nothing was to be presumed 
against the defendant herself for not testifying 
in her own behalf,’ they were also told ‘that the 
failure of a defendant to produce evidence which 
it was in his power to produce, to meet the evi- 
dence adduced by the Commonwealth, was a competent 
and proper matter for them to weigh in considering 


the question of his guilt.' They were not told that 

this last remark did not a to his own testimo 

ut merely to his failure to produce other nesses." 

emphasis added 
It is submitted that the instruction in the case at bar suffers from 
the same defect as that in the Harlow case. That even though the 
court instructed the jury that no inference could be drawn from 
defendant's failure to testify, yet when instructed on the presump- 
tion the jury was not told that the phrase "unless the defendant 
explains..." "did not apply to his own testimony, but merely to his 
failure to produce other witnesses." See also State v. Rock, 


162 Ia. 299, 110 So. 482 (1926). 
Thus it is submitted that the court erred in instructing the 


jury and that the conviction should be reversed. 
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CONCLUSION 
Because the trial court erred in denying and overruling 
defendants! motions and objections to the admissibility of the 
physical evidence and because it erred in instructing the jury on 
the second count of the indictment, this court should reverse the 


judgment of the District Court. 
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QUESTIONS PRESENTED 


Where the record discloses that the United States Commis- 
sioner issued a search warrant based upon the sworn appli- 
cation of two police officers, who averred that on three separate 
occasions reliable informants had reported that appellant 
Frazier was wholesaling narcotics from premises 2628 Myrtle 
Avenue NE. in the District of Columbia and that at least on 
one occasion appellant Gravette was similarly engaged, and in 
verifying this reliable information the police officers arrested 
and brought before the Commissioner a person who had actu- 
ally purchased narcotics from appellant Frazier with the as- 
sistance of appellant Gravette, and this individual likewise 
attested to this fact before the Commissioner, in the opinion 
of the appellee, the following questions are presented: 

1. A. The search warrant being valid on its face, was not 
the action of the trial court in denying appellant’s motions 
to suppress plainly correct? 

B. Assuming arguendo that review of the validity of the 
search warrant is necessary, does not an examination of the 
entire record support the trial court’s determination that there 
was sufficient probable cause for believing the existence of the 
grounds on which the search warrant was issued? 

2. When during the course of the execution of the search 
warrant police officers knock at the door, identify themselves 
by their badges through the glass in the door, announce in a 
loud voice they have a search warrant and wish to be admitted, 
and after entry is denied, they force the door, was not the action 
of the trial court in admitting the evidence seized pursuant to 
the execution of the search warrant proper? 

3. There being no clear evidence of tampering by anyone who 
had any contact with the narcotics from the time of the seizure 
to the time of analysis by the government’s chemist, was not 
the action of the trial court in denying appellant’s motions 
for judgment of acquittal based on the lack of continuity of 
possession plainly right? 

@ 
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4. When the trial court instructed the jury both by quot- 
ing the statutory presumption that “possession shall be deemed 
sufficient evidence to authorize conviction unless the defend- 
ant explains the possession to the satisfaction of the jury” 
and also by clear and accurate illustrations as to what con- 
stitutes possession, was not the charge proper? 


Counterstatement of the case. 
Application for the search warrant. 
Execution of the search warrant and resulting seizure. ._._- 


-Summary of argument 
Argument: 
I. The search warrant is valid on its face 
A. Assuming arguendo that review of the validity search 
warrant is necessary, examination of the entire record 
discloses sufficient probable cause for believing the ex- 
istence of the grounds on which the search warrant was 


II. The search warrant was properly executed. 
III. The record refutes the allegation that the evidence was cor- 
rupted between seizure and analysis 
IV. The court properly instructed the jury. 
‘Conclusion. 
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GERALDINE GRAVETTE, APPELLANT 
v. 
Unrrep SraTes oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By an indictment filed in District Court on March 9, 1959, 
appellants were charged in two counts with violations of Title 
21, US.C., Section 174 and Title 26, U.S.C., Section 4704(a). 
Appellant Frazier was charged in an additional single count 
with violating Title 22, D.C.C., Section 505(a) (J.A. 9-10). 
Upon arraignment on March 13, 1959, appellants entered pleas 
of not guilty (J.A. 10-11). Appellant Frazier on April 3, 
1959, filed a motion to suppress evidence pursuant to Rule 
41(e) of the Federal Rules of Criminal Procedure, which was 
denied on April 10, 1959, at a hearing by Chief Judge Letts 

(1) 
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(J.A. 11-22). On June 1, 1959, appellants were found guilty 
as charged before Judge Tamm sitting with a jury (J.A. 98- 
99). On July 2, 1959, having vacated the judgment and com- 
mitment of June 26, 1959, Judge Tamm sentenced appellant 
Frazier to a term of imprisonment on Count One from three 
(3) to ten (10) years and on Count Two five (5) years to run 
concurrently and on Count Three from one (1) to three (3) 
years to take effect at the expiration of Counts One and Two. 
Also on July 2, 1959, having vacated the judgment and com- 
mitment of June 26, 1959, the Court sentenced appellant 
Gravette to a term of imprisonment of ten (10) years on Count 
One and ten (10) years on Count Two to run concurrently 
(J.A. 100-104). Notice of appeal was filed and leave to pro- 
ceed on appeal in forma pauperis was granted by the District 
Court on June 29, 1959 (J.A. 99-100). 


Application for the search warrant 


During the course of the day of January 21, 1959, Officers 
David Paul and Felix Aiken of the Narcotics Squad of the 
Metropolitan Police Department appeared before United 
States Commissioner James F. Splain for the purpose of ob- 
taining a search warrant for the entire premises of 2628 Myrtle 
Avenue NE., in the District of Columbia (P.A. 5-6, 9). In 
support of their application for a search warrant Officers Paul 
and Aiken along with one Theodore Lawson submitted an affi- 
davit which was subsequently subscribed and sworn to before 
the Commissioner on that date (J.A. 8-9). Officer Aiken 
averred that in the latter part of November 1958 he had re- 
ceived information from a source which previously proved re- 
liable that appellant Frazier was trafficking in narcotics at the 
above address, utilizing the services of two females to assist 
him in the narcotics sales (J.A. 8). Officer Paul swore that 
approximately two weeks prior to January 21, 1959, he had re- 
ceived information from a source that had previously proven 
to be reliable that appellants Frazier and Gravette were 
wholesaling narcotics from a private dwelling located at 2628 
Myrtle Avenue NE. (J.A. 8). Officer Aiken further averred 
that on January 20, 1959, he was contacted by an exception- 
ally reliable informant, who had previously proven reliable to 


3 


the satisfaction of his office, that one Theodore Lawson, alias 
“Slack”, was purchasing narcotics in wholesale quantities from 
appellant Frazier at the above address and that he was the 
source of narcotics for the said Lawson (J.A. 8). Theodore 
Lawson also swore to the Commissioner that on January 21, 
1959, at approximately 1:00 P.M. at 1323 Clifton Street NE., 
Apartment 1, he was arrested and found in possession of 
twenty-nine (29) capsules of narcotics; that the narcotics 
which were found in his possession were obtained by him from 
appellant Frazier in the public streets of the District of Co- 
lumbia on January 20, 1959; that the twenty-nine (29) cap- 
sules were part of a purchase of fifty (50) capsules made from 
appellant Frazier, at which time he informed Lawson that he 
had approximately one hundred-fifty (150) capsules of nar- 
cotics left in his premises at 2628 Myrtle Avenue NE.; that 
this sale and transfer from appellant Frazier to Lawson was 
effected by a telephone call to appellant Gravette by appellant 
Frazier in the presence of Lawson and a short while later, ap- 
pellant Gravette, a known narcotic user and a convicted nar- 
cotic peddler, delivered the narcotics to appellant Frazier, who 
in turn handed them to Lawson and that Lawson further swore 
and affirmed that on January 16, 1959, he went to the above 
premises and purchased from appellant Frazier fifty (50) cap- 
sules of heroin and that this had been his practice for a period 
of approximately two weeks (J.A. 8-9). Satisfied that there 
was probable cause to believe that certain property, namely 
heroin, syringes, tourniquets, cookers and paraphernalia used 
in the preparation of heroin for retail, and other paraphernalia 
used in the preparation and dispensation of heroin and any 
other narcotic drugs were illegally held in violation of Title 26. 
US.C., Section 4704(a) on the entire premises of 2628 Myrtle 
Avenue NE. in the District of Columbia, the Commissioner 
issued a search warrant (J.A. 6). 


Execution of the search warrant and resulting seizure 


Armed with the Commissioner’s search warrant several offi- 
cers of the Narcotics Squad proceeded to premises 2628 Myrtle 
Avenue NE. on the afternoon of January 22, 1959. Officers 
Aiken and Summerville went to the front door of the premises, 
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Officers Didone and Paul remained on the sidewalk in the 
front of the house and Officers Brewer, Krenitsky, and Ernest 
went to the rear (J.A. 13-14). Officer Summerville knocked on 
the door twice (J.A. 13-14; 16, 24, 40,51). Then a lady came 
over to the door. He identified himself by his badge, stated 
he was a police officer and that he and Officer Aiken, who also 
exhibited his badge had a search warrant. At that time the 
woman walked back from the door. Again Officer Summerville 
knocked and again stated in a loud voice they had a search 
warrant. Again the door was not opened and at that time 
Officer Summerville forced the door by pushing it and entered 
the premises (J.A. 13-14; 16, 20, 24, 38, 40, 44, 51). 

Upon entering, Officers Aiken, Paul and Didone proceeded 
to the second floor of the premises, while Officer Summerville 
remained on the first floor (J.-A. 14, 17, 24-25, 40-41, 45-47, 
51). When they arrived on the second floor landing the door 
leading to the front bedroom to the right side was partly open, 
through which appellants were observed seated on the bed. 
At the time appellants were observed on the bed a quantity 
of empty gelatin capsules, a platter with white powder, a mir- 
ror, spoons, capsules with white powder, and other “cutting” 
implements were seen on the bed. As Officer Paul started 
into the room, both appellants jumped from the bed and 
headed toward the door. Appellant Frazier got behind the 
door and it was necessary to push it open. At that time 
both appellants were placed under arrest. While appellant 
Frazier was in Officer Kreintsky’s grasp, he broke free and went 
toward the bed in an attempt to pull all the evidence off the 
bed. During the course of the struggle to subdue appellant 
Frazier, while he was being carried from the room, appellant 
Frazier bit Officer Didone’s left leg behind the knee in such 
a fashion that both Officers Didone and Paul had to use force 
to compel appellant to release his hold (J.A. —). Recovered 
by the officers from the bed and room in which appellants were 
found after appellant Frazier had been subdued were the 
following. articles, on which tax stamps were absent: platter 
containing an amount of white powder found on the floor 
under the dresser (J.A. 30; Government’s Exhibit No. 1); 
brown paper bag containing powder which was in the afore- 
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mentioned platter (J.A. 30; Government’s Exhibit No. 2); 
vacuum cleaner bag containing powder sprayed in the room 
after the struggle (J.A. 30; Government’s Exhibit No. 2-A); 
envelope containing a quantity of white powder removed from 
the bed, floor, window sill and other parts of the room, which 
originally came from the aforementioned platter (J.A. 31; 
Government’s Exhibit No. 3); platter containing a quantity 
of white powder which was lying on the bed (J.A. 32; Gov- 
ernment’s Exhibit No. 4); strainer which was found on the bed 
(J.A. 32-33; Government’s Exhibit No. 5; mirror containing 
a trace of white powder which was lying on the bed (J.A. 33; 
Government’s Exhibit No. 6) ; fifty-five (55) capsules contain- 
ing a white powder which were located on the bed (J.A. 34; 
Government’s Exhibit No. 7); bottle-top cooker, hypodermic 
syringe and needles (J.A. 34-35; Government’s Exhibit No. 
8); set of measuring spoons with a trace of white powder re- 
covered from the bed (J.A. 35; Government’s Exhibit No. 9); 
kewpie doll located on the bed which during the struggle had 
picked up a quantity of white powder (J.A. 36; Government’s 
Exhibit No. 10); can of milk sugar recovered from the bed 
(J.A. 36; Government’s Exhibit No. 11) ; bottle of quinine sul- 
phate recovered from the top of the dresser in the bedroom 
(J.A. 36; Government’s Exhibit No. 12); pillow case contain- 
ing a quantity of white powder which was on the bed (J.A. 
37; Government’s Exhibit No. 13). 


The trial 


During the course of the trial the aforementioned exhibits 
were identified by Officer Paul as being the evidence recovered 
from the bedroom in which appellants were found during the 
execution of the search warrant (J.A. 29-37). Officer Aiken 
testified that between the time the evidence was recovered at 
premises 2628 Myrtle Avenue NE. and the time it was placed 
in the safe at the Narcotics Squad Office on the fifth floor at 
300 Indiana Avenue, at approximately 8:00 or 9:00 P.M. on 
January 22, 1959, it was processed, marked for future identi- 
fication, and part of it was subjected to a preliminary field test 
which indicated by a positive color reaction the presence of 
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opium (J.A. 62-68). Officer Aiken further testified that be- 
tween the time the evidence was placed in a locker of the 
Narcotics Office safe, to which only he and his partner Officer 
Summerville had access, and the time he delivered it to Dr. 
Butler, the U.S. Chemist, on the morning of January 29, 1959, 
he was on leave (J.A. 62, 66-67). Dr. Butler testified that 
with the exception of Government’s Exhibits Nos. 11 and 12, 
all other Exhibits previously identified by Officer Paul, as well 
as other exhibits identified by Dr. Butler himself, contained a 
mixture of heroin hydrochloride, which is a derivative of opium 
and a narcotic drug, and an adulterate (J.A. 53-60). When 
the prosecution rested its case motions made by appellants for 
judgment of acquittal were denied by the Court (J.A. 68-69). 
The defense put on its case and at the close of all the evidence 
renewed its motions for judgment of acquittal, which were 
again denied (J.A. 69-89). Upon consideration of all the evi- 
dence and proper instructions by the Court, the jury returned 
a verdict of guilty as charged as to both appellants (J.A. 
89-99). 
STATUTES AND RULES INVOLVED 


Amendment IV of the Constitution, provides: 


The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no War- 
rants shall issue, but upon probable cause, supported 
by Oath or affirmation, and particularly describing the 
place to be searched, and the persons or things to be 
seized. 

Amendment V of the Constitution, provides: 


No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment of 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in actual 
service in time of War or public danger; nor shall any 
person be subject for the same offense to be twice put 
in jeopardy of life or limb; nor shall be compelled in any 
criminal case to be a witness against himself, nor be 
deprived of life, liberty, or porperty, without due process 
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of law; nor shall private property be taken for public 
use, without just compensation. 
Title 18, U.S.C. Section 1405 provides: 


In any case involving a violation of any provision of 
part I or part II of subchapter A of chapter 39 of the In- 
ternal Revenue Code of 1954, the penalty for which is 
provided in subsection (a) or (b) of section 7237 of such 
Code, a violation of subsection (c), (h), or (i) of section 
2 of the Narcotic Drugs Import and Export Act, as 
amended (21 US.C., sec. 174), or a violation of the Act 
of July 11, 1941, as amended (21 U:S.C., sec. 184a)— 

(1) asearch warrant may be served at any time of the 
day or night if the judge or the United States Commis- 
sioner issuing the warrant is satisfied that there is prob- 
able cause to believe that the grounds for the applica- 
tion exist, and 

(2) a search warrant may be directed to any officer 
of the Metropolitan Police of the District of Columbia 
authorized to enforce or assist in enforcing a violation 
of any of such provisions. Added July 18, 1956, c. 629, 
Title IT, § 201, 70 Stat. 573. 


Title 18, U.S.C., Section 3109, provides: 


The officer may break open any outer or inner door 
or window of a house, or anyepart of a house, or anything 
therein, to execute a search warrant, if, after notice of 
his authority and purpose, he is refused admittance or 
when necessary to liberate himself or a person aiding 
him in the execution of the warrant. 


Title 21 US.C., Section 174, provides: 


Same: penalty: evidence. Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or juris- 
diction, contrary to law, or receives, conceals, buys, sells, 
or in any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being im- 
ported or brought in, knowing the same to have been 
imported or brought into the United States contrary to 
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law, or conspires to commit any of such acts in violation 
of the laws of the United States, shall be imprisoned not 
less than five or more than twenty years and, in addition, 
may be fined not more than $20,000. For a second or 
subsequent offense (as determined under section 7237 
(c) of the Internal Revenue Code of 1954), the offender 
shall be imprisoned not less than ten or more than forty 
years and, in addition, may be fined not more than 
$20,000. 

Whenever on trial for a violation of this subsection the 
defendant is shown to have or to have had possession of 
the narcotic drug, such possession shall be deemed suffi- 
cient evidence to authorize conviction unless the de- 
fendant explains the possession to the satisfaction of 
the jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
1954. (As amended July 18, 1956, ch. 629, title I, § 105, 
70 Stat. 570.) 


Title 26 U.S.C., Section 4704(a), provides: 


General requirements. It shall be unlawful for any 
person to purchase, sell, dispense, or distribute narcotic 
drugs except in the original stamped package or from 
the original stamped package; and the absence of ap- 
propriate tax paid stamps from narcotic drugs shall 
be prima facie evidence of a violation of this subsection 
by the person in whose possession the same may be 
found. 


Rule 41 (a), (b), (¢), (d), (e) of the Federal Rules of Crim- 
inal ure, provides: 

(a) Authority to Issue Warrant. A search warrant 
authorized by this rule may be issued by a judge of the 
United States or of a state, commonwealth or territorial 
court of record or by a United States commissioner 
within the district wherein the property sought is 
located. t 

(b) Grounds for Issuance. A warrant may be issued 
under this rule to search for and seize any property 


9 


(1) Stolen or embezzled in violation of the laws of 
the United States; or 

(2) Designed or intended for use or which is or has 
been used as the means of committing a criminal 
offense; or 

(3) Possessed, controlled, or designed or intended 
for use or which is or has been used in violation of Title 
18, US.C., § 957. 

(c) Issuance and Contents. A warrant shall issue 
only on affidavit sworn to before the judge or commis- 
sioner and establishing the grounds for issuing the 
warrant. If the judge or commissioner is satisfied that 
grounds for the application exist or that there is prob- 
able cause to believe that they exist, he shall issue a 
warrant identifying the property and naming or de- 
scribing the person or place to be searched. The war- 
rant shall be directed to a civil officer of the United 
States authorized to enforce or assist in enforcing any 
law thereof or to a person so authorized by the Presi- 
dent of the United States. It shall state the grounds 
or probable cause for its issuance and the names of the 
persons whose affidavits have been taken in support 
thereof. It shall command the officer to search forth- 
with the person or place named for the property speci- 
fied. The warrant shall direct that it be served in the 
daytime, but if the affidavits are positive that the 
property is on the person or in the place to be searched, 
the warrant may direct that it be served at any time. 
It shall designate the district judge or the commissioner 
to whom it shall be returned. 

(d) Execution and Return with Inventory. The 
warrant may be executed and returned only within 10 
days after its date. The officer taking property under 
the warrant shall give to the person from whom or 
from whose premises the property was taken a copy of 
the warrant and a receipt for the property taken or 
shall leave the copy and receipt at the place from which 
the property was taken. The return shall be made 
promptly and shall be accompanied by a written in- 
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ventory of any property taken. The inventory shall 
be made in the presence of the applicant for the war- 
rant and the person from whose possession or premises 
the property was taken, if they are present, or in the 
presence of at least one credible person other than the 
applicant for the warrant or the person from whose 
possession or premises the property was taken, and 
shall be verified by the officer. The judge or commis- 
sioner shall upon request deliver a copy of the inventory 
to the person from whom or from whose premises the 
property was taken and to the applicant for the 
warrant. 

(e) Motion for Return of Property and to Suppress 
Evidence. A person aggrieved by an unlawful search 
and seizure may move the district court for the district 
in which the property was seized for the return of the 
property and to suppress for use as evidence anything 
so obtained on the ground that (1) the property was 
illegally seized without warrant, or (2) the warrant 
is insufficient on its face, or (3) the property seized is 
not that described in the warrant, or (4) there was not 
probable cause for believing the existence of the grounds 
on which the warrant was issued, or (5) the warrant 
was illegally executed. The judge shall receive evidence 
on any issue of fact necessary to the decision of the 
motion. If the motion is granted the property shall 
be restored unless otherwise subject to lawful detention 
and it shall not be admissible in evidence at any hear- 
ing or trial. The motion to suppress evidence may also 
be made in the district where the trial is to be had. 
The motion shall be made before trial or hearing unless 
opportunity therefor did not exist or the defendant was 
not aware of the grounds for the motion, but the court 
in its discretion may entertain the motion at the trial 
or hearing. ; 

Title 22, District of Columbia Code (1951 Ed. Supp. VI), 
Section 505(a), provides: 

Whoever without justifiable and excusable cause, as- 

saults, resists, opposes, impedes, intimidates, or inter- 
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feres with any officer or member of any police force 
operating in the District of Columbia while engaged 
in or on account of the performance of his official duties, 
shall be fined not more than $5,000 or imprisoned not 
more than five years or both. 


SUMMARY OF ARGUMENT 


Two members of the Narcotics Squad of the Metropolitan 
Police Department swore before the United States Commis- 
sioner in an affidavit in support of an application for a search 
warrant pursuant to Rule 41 of the Federal Rules of Criminal 
Procedure that on three separate occasions reliable informants 
had reported that appellant Frazier was wholesaling narcotics 
at premises 2628 Myrtle Avenue NE., in the District of Colum- 
bia and that on at least one occasion appellant Gravette was 
similarly engaged. In verifying the information of an ex- 
ceptionally reliable informant with regard to appellants’ nar- 
cotic activities, the officers arrested and brought before the 
Commissioner an individual, who swore of his own personal 
knowledge that appellants were engaged in wholesaling nar- 
cotics at premises 2628 Myrtle Avenue NE. Persuaded by the 
affirmative allegation that one of the affiants spoke with per- 
sonal knowledge of the matters contained therein as well as the 
officers’ verification of the exceptionally reliable informants’ 
information, the Commissioner officially declared himself sat- 
isfied that probable cause existed for the issuance of the search 
warrant. 

When the search warrant was executed two officers went to 
the front door of premises 2628 Myrtle Avenue NE. They 
knocked and when a lady came to the door, they identified 
themselves through the clear glass in the door by exhibiting 
their badges. At the same time one of the officers stated they 
had a search warrant and wanted to be admitted. The lady 
turned from the door and again in a loud voice one of them 
stated that they were police officers, they had a search warrant 
and they wished to be admitted, whereupon the door was 
forced. During the course of their search they found appel- 
lants in an upstairs bedroom, sitting on the bed in the midst of 
white powder, capsules, and other paraphernalia. Upon in- 
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ventorying the evidence and making a preliminary field test on 
some of the white powder at the Narcotics Squad Office, which 
disclosed the presence of opium, the evidence was locked in a 
locker in the Narcotics Office safe, to which two of the arrest- 
ing officers had the only access and there it remained for one 
week. At the end of the week it was delivered to the govern- 
ment chemist, who testified at trial that the white powder con- 
tained heroin, a derivative of opium. The Court, in instruct- 
ing the jury, inter alia, quoted both the statutory presumption 
that “possession shall be deemed sufficient evidence to author- 
ize conviction unless the defendant explains. the possession to 
the satisfaction of the jury” and gave clear and accurate illus- 
trations as to what constitutes possession, stating further that 
it was a factual question for them to decide. Upon considera- 
tion of the evidence adduced, they returned a verdict of guilty 
as charged as to both appellants. Their verdict need not be 
disturbed. 
ARGUMENT 
I 
The search warrant is valid on its face 


Appellant contends that there was no probable cause for the 
issuance of the search warrant in this case for two reasons: (1) 
the affidavit which purports to establish probable cause for the 
issuance of the warrant shows on its face that the officers who 
applied for the warrant had personal knowledge of no facts 
even remotely tending to indicate probable cause for the war- 
rant; and (2) there was in fact no probable cause for the is- 
suance of the warrant because the information relied upon was 
not reasonably trustworthy. Appellee submits that the affi- 
davit in support of the application for the search warrant pro- 
vided a sufficient basis upon which a finding of probable cause 
could be made and further, assuming arguendo, that review of 
the sufficiency of the warrant is necessary, the record discloses 
sufficient probable cause for believing the existence of the 
grounds on which the search warrant was issued. 

In Giordenello v. United States, 357 U.S. 480 (1958), the 
Supreme Court stated at p. 485: 
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* © © The provisions of these Rules must be read 
in the light of the constitutional requirements they 
implement. The language of the Fourth Amendment, 
that “* * * no warrants shall issue, but upon prob- 
able cause, supported by Oath or affirmation, and parti- 
cularly describing * * * the persons or things to be 
seized * * *,” of course applies to arrest as well as 
search warrants. See Ex parte Burford, 3 Cranch 448; 
McGrain v. Dougherty, 273 US. 135, 154-157. The 
protection afforded by these Rules, when they are viewed 
against their constitutional background, is that the 
inferences from the facts which lead to the complaint 
«e © © be drawn by a neutral and detached magistrate 
instead of being judged by the officer engaged in the 
often competitive enterprise of ferreting out crime.” 
Johnson v. United States, 333 U.S. 10,14. The purpose 
of the complaint, then, is to enable the appropriate 
magistrate, here a Commissioner, to determine whether 
the “probable cause” required to support a warrant 
exists. The Commissioner must judge for himself the 
persuasiveness of the facts relied on by a complaining 
officer to show probable cause. He should not accept 
without question the complainant’s mere conclusion 
that the person whose arrest is sought has committed a 
crime. 


When the search warrant in the case at bar is judged with these 
considerations in mind, it is clear that it passes muster because 
it provides a sufficient basis for the Commissioner’s determina- 
tion under Rule 41(c) of the Federal Rules of Criminal Pro- 
cedure that probable cause existed. 

Initially, the affidavit in support of the application for the 
search warrant contains an affirmative allegation that one of 
the affiants spoke with personal knowledge of the matters 
contained therein. Giordenello v. United States, supra, at p. 
486. Affiant Lawson swore before the Commissioner that the 
twenty-nine (29) capsules of narcotics which were found in his 
possession upon his arrest on January 21, 1959, were obtained 
by him from appellant Frazier in the public streets of the 
District of Columbia on January 20, 1959, at which time appel- 
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lant Frazier informed Lawson that he had approximately one 
hundred-fifty (150) capsules left in his premises, 2628 Myrtle 
Avenue NE. (emphasis supplied) (J.A. 8-9). Affiant Lawson 
further swore that this sale and transfer for appellant Frazier 
to himself was effected by a telephone call to appellant Gravette 
by appellant Frazier in Lawson’s presence and a short while 
later appellant Gravette delivered the narcotics to appellant 
Frazier, who in turn handed them to Lawson. Further affiant 
Lawson averred that five days prior to his arrest, he went to 
2628 Myrtle Avenue NE., and purchased from appellant Frazier 
fifty (50) capsules of heroin and that this had been his prac- 
tice for a period of approximately two weeks (J.A. 9). Ap- 
pellee contends that affiant Lawson’s statement in the affidavit 
in support of the application for the search warrant provides 
more than a sufficient basis for the Commissioner’s determina- 
tion under Rule 41(c) that probable cause existed. 

As if affiant Lawson’s statement was not itself sufficient, the 
application further sets forth statements sworn to by Officers 
Paul and Aiken that on three separate occasions between the 
latter part of November 1958 and January 20, 1959, inform- 
ants, who had previously proven reliable, reported to the offi- 
cers that appellant Frazier was wholesaling narcotics at 2628 
Myrtle Avenue NE. and that in early January 1959 appellant 
Gravette was engaged in the same activity (J.A.8). The two 
statements by Officer Aiken and the single statement by Officer 
Paul clearly indicates the sources for their belief that the 
premises for which the search warrant was sought were de- 
signed or intended for use or which were or had been used as 
the means of committing a criminal offense. In fact, the 
statement by Officer Aiken concerning the information of 
January 20, 1959, imparted by an exceptionally reliable in- 
formant, was completely verified by Lawson’s own arrest and 
subsequent “confession” before the Commissioner (J.A. 8-9, 
83). Thus, the alternative method for providing a basis for 
the Commissioner’s determination under Rule 41(c) that 
probable cause existed has also been satisfied. Giordenello v. 
United States, supra, at p. 486; Draper v. United States, 358 
US. 307 (1959) ; Brandon v. United States, — US. App. DC. 
—, — F 2d —, (No. 14464 decided July 9, 1959); Christen- 
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sen v. United States, — U.S. App. D.C. —, 259 F. 2d 
192 (1958) ; Wrightson v. United States, 98 U.S. App. D.C. 377, 
236 F. 2d 672 (1956). That the Commissioner from his ex- 
amination of Officers Aiken and Paul and affiant Lawson and 
their affidavit in support of the application for the search war- 
rant might thus properly be convinced of the existence of the 
grounds of the application seems obvious. Brandon v. United 
States, supra, slip opinion at p. 10. He could judge for himself 
the persuasiveness of the facts relied upon the officers, those 
known to affiant Lawson personally as well as those attrib- 
uted to the sources of the officers’ belief. The Commissioner 
officially declared himself satisfied that probable cause existed 
for the issuance of the search warrant. Here then was the 
independent judgment of the “neutral and detached magis- 
trate”, Johnson v. United States, supra, at p. 14, based upon a 
sworn application for a search warrant providing a sufficient 
basis upon which a finding of probable cause could be made. 


A. Assuming arguendo that review of the validity search warrant is neces- 
sary, examination of the entire record discloses sufficient probable cause 
for believing the existence of the grounds on which the search warrant 
was issued. 


Appellant contends that this Court should go behind the 
face of the affidavit in passing upon the sufficiency of the show- 
ing of probable cause because the information relied upon by 
the officers was not reasonably trustworthy. Appellee submits 
that since the facts put forward to support the Commissioner’s 
action in issuing the search warrant were not impeached in any 
way and inasmuch as they, as a whole, are sufficient to support 
the view that the conclusion reached and the action taken in 
accordance with the rule were not unreasonable but reasonable, 
the action of the trial court in denying appellants’ motions to 
suppress was plainly correct. 

Appellee maintains that in each case involving arrests and 
search and seizures, the question for decision is whether the 
evidence as a whole supports the conclusion of the trial court 
that the action of the Commissioner in issuing the search war- 
rant or the action of the officer in making the arrest was or was 
not reasonable. Appellee urges in short that there is no hard 
and fast rule precisely pinpointing what should be said and 
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done in applying for and issuing a search warrant or what 
facts must appear to justify an arrest and search without a 
warrant; that in each case the inquiry is, are the facts put 
forward to support the action impeached in any way and, if 
not, are they as a whole sufficient to support the view that the 
conclusion reached and the action taken in accordance with 
the rule were not unreasonable but reasonable. Clay v. United 
States, 246 F. 2d 298, 302 (5 Cir. 1957), cert. denied, 355 US. 
863. In consideration and determination of such questions 
such as those presented in the case at bar, the rule of reason 
must be applied. 

Appellant thus argues that the government did not have 
probable cause because the officers knew that the information 
received from Lawson was wholly untrustworthy in that the 
affidavit was made by Lawson to buy leniency for himself and 
Lawson had previously violated the federal narcotics law. 
These factors may affect credibility. They do not affect, how- 
ever, reliability, which is sufficient justification for the Com- 
missioner in assessing probable cause to issue a search warrant. 
Draper v. United States, supra, at p. 312; Wrightson v. United 
States, supra. As the Supreme Court stated in Brinegar v. 
United States, 338 U.S. 160 (1949), at p. 174, fn. 12: 


The inappropriateness of applying rules of evidence 
as a criterion to determine probable cause is apparent in 
the case of an application for a warrant before a magis- 
trate, the context in which the issue of probable cause 
most frequently arises. The ordinary rules of evidence 
are generally not applied in ez parte proceedings, “partly 
because there is no opponent to invoke them, partly be- 
cause the judge’s determination is usually discretionary, 
partly because it is seldom final, but mainly because the 
system of Evidence rules was devised for the special con- 
trol of trials by jury.” Wigmore, Evidence (3d ed. 
1940) 19. 


See also Draper v. United States, supra, at p. 312, fn. 4; 
Brandon v. United States, supra, slip opinion, p. 6; Jones v. 
United States, — US. App. D.C. —, — F. 2d —, slip opin- 
ion p. 5-7 (No. 15,184 decided 15, 1959). Lawson swore to 
the Commissioner of his own personal knowledge that appel- 


17 


lants were engaged in narcotic activity at 2628 Myrtle Avenue 
NE., and these facts, put forward to support the Commis- 
sioner’s action in issuing the search warrant, were not im- 
peached in any way. 

Secondly, appellant contends that inasmuch as Lawson was 
“high” on narcotics when he swore to his affidavit before the 
Commissioner, his affidavit lacked probative value and thus 
could not be the basis for the requisite showing of probable 
cause. At first glance, appellee agrees with appellant that, 
in effect, Lawson confessed in the affivadit to violating the 
federal narcotics law. But inasmuch as his statement was 
tantamount to a confession, appellee further submits that the 
rule generally prevailing is that, in the absence of total insanity, 
neither the voluntary character of a confession nor its admis- 
sibility is affected by the mental instability of the person 
making it. The condition is one for the consideration of the 
trier of fact in determining the weight or effect to be given 
to the confession. McAfee v. United States, 72 U.S. App. 
D.C. 60, 65 and cases cited in fn. 13, 111 F. 2d 199, 204 
(1940). cert. denied, 310 U.S. 643. Certainly, if Lawson’s 
mental instability would not affect the admissibility of his con- 
fession at trial, but could affect its weight and credibility, 
a@ fortiorari, its need not be given greater weight and effect 
before the Commissioner where the essence of the matter is 
the probability of truth, not the certainty (emphasis supplied) 
Jones v. United States, supra, slip opinion at p. 5. In short, 
appellant again raises the issue of Lawson’s credibility, which 
the Commissioner need not consider in making a determina- 
tion whether probable cause required to support a search 
warrant exists. Brinegar v. United States, supra. Moreover, 
Lawson’s testimony at trial substantiated his statement in the 
affidavit in all material respects. Certainly, there were no 
mistaken facts, United States v. Henderson, 17 F.R.D. 1 (D.C., 
D.C. 1954), nor false facts, Lerner v. United States, 151 A. 2d 
184 (D.C. Mun. App. 1959), which would require this Court to 
conclude that the search warrant was invalid and the resulting 
search was illegal. On the contrary, the officers had full au- 
thority under the search warrant to investigate the entire 
premises of 2628 Myrtle Avenue NE., and when, in the lawful 
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execution of the warrant, they came upon appellants, busily 
engaged in the wholesaling of illicit narcotics, their arrest and 
resulting seizure was valid. Such action is clearly within the 
principles of Harris v. United States, 331 U.S. 145 (1947) and 
United States v. Rabinowitz, 339 U.S. 56 (1950). 


II 
The search warrant was properly executed 


Appellant further contends that even if the Court finds the 
search warrant was validly issued, the evidence should have 
been excluded because the warrant was improperly executed. 
Appellee submits that inasmuch as the record discloses ample 
evidence to support a finding of compliance with Title 18, 
US.C., Section 3109, the action of the trial court in denying 
appellants’ pre-trial motion to suppress as well as their mo- 
tions for judgment of acquittal was plainly correct. 

Officers Aiken and Sumerville, with the search warrant in 
their possession, went to the front door of premises 2628 
Myrtle Avenue NE., at approximately 3:30 p.m. on January 
22, 1959 (J.A. 16, 20, 44, 51). Officer Sumerville knocked on 
the door twice (JA. 51). Through the clear glass in the door 
they observed a lady come toward the door (J.A. 44, 48, 51). 
At that time they both showed the lady their badges and Offi- 
cer Sumerville stated he was a police officer and that he had 
@ search warrant (J.A. 44,51). Then the lady turned around 
and walked away from the door. At this time Officer Sumer- 
ville said again in a loud voice that he had a search warrant 
for the premises that he was a police officer, that he wanted to 
be admitted and then forced the door open (emphasis sup- 
plied) (J.A. 44, 51). Officer Didone, who remained on the 
sidewalk in front of the house, observed Officers Aiken and 
Sumerville go to the front door, remain there a short while, 
hold something (Officer Sumerville) up to the glass on the 
door, and then after a short period of time go into the front 
door (J.A. 40). Officer Paul, who was ten (10) feet from the 
front door, saw Officers Aiken and Sumerville go to the front 
door, observed one of them knock at the door, and shortly 
thereafter, maybe fifteen (15) to twenty-five (25) seconds, 
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saw Officer Sumerville force the door (J.A. 13-14, 24, 37-38). 
On the basis of this record, appellant would argue to this Court 
that if Officers Didone and Paul failed to mention during the 
course of their testimony that they heard Officers Aiken and 
Sumerville announce their authority and purpose in such a 
manner designed to inform the occupant of the house, it is a 
contradiction sufficient to require reversal under Miller v. 
United States, 357 U.S. 301 (1958). Appellee submits that 
since Officers Paul and Didone were never asked whether or 
not they heard the announcement of authority and purpose, it is 
hardly a contradiction. 

Finally, inasmuch as appellant concedes that, if the testi- 
mony of Officers Aiken and Sumerville is to be believed, which 
the trial court did notwithstanding the antipodal testimony 
of appellants’ witnesses, the entry was probably lawful. Ap- 
pellee agrees that, since the trial court found as a matter of 
law that the entry was legal and there was ample evidence 
upon which the court could make such a finding, it is sub- 
mitted that the action of the trial court in admitting the evi- 
dence seized pursuant to the lawful execution of the search 
warrant was proper. 

I 


The record refutes the allegation that the evidence was 
corrupted between seizure and analysis 


Appellant assigns as error the fact that the evidence was 
improperly admitted because the government had failed to 
properly authenticate it, i.e., failed to prove that the material 
submitted at the trial was the same material as that seized 
at the house and that it had not been tampered with in the 
interim. Appellee submits that, since the government is not 
required to establish absence of tampering by everyone who 
had any contact with the narcotics from the time of seizure 
to the time of analysis by the government’s chemist, the trial 
court’s action in denying appellants’ motions for judgment 
of acquital predicated on lack of continuity of possession was 
quite proper. 

The record reflects that, subsequent to taking an inventory 
of the evidence seized and making a preliminary field test 
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which indicated the presence of opium, Officer Aiken put the 
evidence in a box, placed the box in the locker of the Narcotics 
Office safe, to which only he and Officer Sumerville have ac- 
cess, and locked it up (J.A. 62-68). All this occurred in the 
early evening of January 22, 1959. Between this time and the 
time the evidence was delivered to Dr. Butler for analysis by 
Officer Aiken on the morning of the 29th of January, the rec- 
ord discloses an absence of tampering. The reason why the 
evidence was not taken forthwith to the chemist was that Off- 
cer Aiken went on leave for one week (J.A. 67). Dormancy 
hardly suggests affirmative corruption, and corruption, tam- 
pering, mishandling, or whatever it may be called, must be 
shown by clear evidence to rebut the presumption of regu- 
larity supporting the official acts of public officers. Otherwise, 
the law is quite clear. It is well-stated in Pasadena Research 
Laboratories v. United States, 169 F. 2d 375 (9 Cir. 1948), at 
p. 381, where the Court quoted 32 C.J.S., Evidence, § 607. 


However, it is not necessary that the article be identi- 
cally the same as at the time in controversy. It is un- 
necessary to show an absence of tampering on the part 
of every person through whose hands the article has 
passed; as long as the article can be identified it is im- 
material in how many or in whose hands it has been. 
A direct statement that the article was in the same 
condition at the time of an occurrence as at a subse- 
quent time is not required if it sufficiently appears that 
it must have been in substantially the same condition. 

The evidence was found to contain the presence of opium be- 
fore it was locked in the safe and Dr. Butler certainly found 
it to contain a derivative of opium after it had been personally 
delivered to him. Appellants have not pointed out, nor does 
the record indicate a single scintilla of evidence that corrup- 
tion, mishandling, or tampering occurred. The only sugges- 
tions of such improper action upon the part of the government 
is in the form of dire possibilities. But possibilities are not 
proof. Pasadena Research Laboratories v. United States, 
supra, at p. 382. 
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IV 
The Court properly instructed the jury 


Appellant assigns as further error that when the trial court 
instructed the jury on Count Two of the indictment, that “pos- 
session shall be deemed sufficient evidence to authorize con- 
viction unless the defendant explains the possession to the 
satisfaction of the jury”, this instruction violated appellants’ 
constitutional privilege against self-incrimination. Appellee 
contends that this assignment of error is without merit. The 
trial court instructed the jury both by quoting from the stat- 
utes and by clear and accurate illustrations as to what con- 
stitutes possession. Thus, after finding possession of narcotics 
as a fact, the jury was in a position to find appellants guilty. 
This does not mean, however, that the burden of proof was 
shifted from the government. Neither the statutes nor the 
Court’s instructions to the jury directed or required a convic- 
tion from proof of possession. The question was a factual one 
for the jury to decide. The Supreme Court has passed upon 
the point. Yee Heem v. United States, 268 US. 178 (1925); 
Casey v. United States, 276 U.S. 413 (1928). This Court has 


passed upon the point. Maynard v. United States, 94 US. App. 
D.C. 347, 215 F. 2d 336 (1954) ; Bates v. United States, 95 US. 
App. D.C. 57, 219 F. 2d 30 (1955), cert. denied, 349 US. 961; 
cf. Jackson v. United States, 102 U.S. App. D.C. 109, 250 F. 2d 
772 (1957). Appellee submits that there is nothing new in the 
case at bar compelling this Court to re-examine the same point 
which has become so well-decided. 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
Otiver GascH, 
United States Attorney. 
Cant W. BELCHER, 
Wiii1am W. GREENHALGH, 
Assistant United States Attorneys. 
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and ) 
) 
) 
) 
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CRIMINAL DOCKET 
Case closed 


Parties Attorneys Criminal No. 


United States vs. U.S. Attorney Flannery G. J. No. 
| 224-59 
1. Leroy A. Frazier 1. W.S. Williams-620-5th | 
St. NW 1. 125-59 


1. T.V. Dillon 1001-15th. : 
St., N. W.-Appeal 124-59 


2. Geraldine E. Gra- | 
vette 2. W.S. Williams-620-5th | 
St. NW 2. 125-59 


2. W. A. Robinson-620-5th Charge: 
St.,N.W. 
VIO. 26, USC, 4704a, 
2. John B. Prebelich, 724 | Beese. aae 
K St., N.W. oe oe 


Date Filed Bond: 
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No. 1, 2: Proceedings 


Presentment and indictment filed (3 Counts) 

No. 1, 2: Copy of indictment given to deft. Cert. filed. 

No. 1, 2: Arraigned, plea not guilty entered; Defendant Re- 
manded to the District of Columbia Jail; Attorney Wesley 
Williams present. Keech, J. (Reporter-Markwalter) 
Cert. filed. 

- 1,2: Appearance of Wesley S. Williams entered and filed; 
Curran, J. (Reporter-Deeds) 

- 1: Motion of Defendant to Suppress Evidence, filed. Cert. 
of Serv. 

. 2: Appearance of William A. Robinson entered. 


- 1+ Leroy A. Frazier: Motion of Defendant to suppress 


evidence heard and denied. Defendant remanded to the 
District of Columbia Jail; Attorney Wesley S. Williams 
present. Letts, C. J. (Reporter-Romig) Cert. filed. 

- 1,2: Affidavit of Defendant in support of application for 
leave to proceed without prepayment of costs, filed and 
Granted. Letts, C. J. Motion for issuance of subpoena 
and Affidavit in support thereof, filed and Granted. Letts, 
C. J. 

1,2: Jurors sworn on voir dire; jury sworn: Thomas S. 
Chase, Frances I. Sansone, Ruth F. Meadows, Ann T. 
Taltavull, Mildred R. Hill, Ellis F. McClees, John E. 
Kemp, Eliza J. Baker, John Jones, Jr., Frances C. 
Kinsinger, Raymond P. Moore, Jaurice S. Lee. 

It appearing to the Court that the trial is likely to be a 
protracted one the Court directs the calling of one alter- 
nate juror, whereupon Calvin R. Austin being called is 
sworn as the alternate juror; Case is respited until 
10:00 a.m. 5-28-59. Defendant remanded to the District 
of Columbia Jail; No. 1: Attorney Wesley S. Williams, 
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present. No. 2: Attorney William A. Robinson present. 
Tamm, J. (Reporter-Wells) Cert. filed. 

Trial resumed; same jury and alternate jurors; defendant re- 
manded to the District of Columbia Jail; case is respited 
until 10:00 a.m. , Monday morning June 1, 1959. No. 1: 
Attorney Wesley S. Williams present. No. 2: Attorney 
William A. Robinson present. Tamm, J (Reporter-Wells) 
Cert. filed. | 

Trial resumed; same jury and alternate juror; jury charged; 

Alternate juror discharged; Verdict: Guilty as indicted. Case is 

referred to the Probation Officer of the Court; Defendant re- 

manded to the District of Columbia jail; Attorney William Robin- 
son present. Tamm, J. (Reporter-Frye) Cert. filed. 

Information as to previous conviction, Cert. of Serv. , filed. 

No. 1: Sentenced to imprisonment for a period of Three (3) years 
to Ten (10) years on Count 1; Three (3) years to Ten (10) 
years on Count 2; said sentence to run concurrently with the 
sentence imposed on Count 1; One (1) year to Three (3) years 
on Count 3; said sentence to take effect at the expiration of 
sentence imposed on Counts 1 and 2. Attorney Ww. S. Wil- 
liams present. Tamm, J. (Rep-Wells). No. 2: Sentenced to 
imprisonment for a period of Three (3) years to Ten (10) 
years on Count 1; Ten (10) years on Count 2; said sentence 
by the counts to run concurrently. Attorney William A. 
Robinson present. Tamm, J. (Rep-Wells) 

No. 1, 2: Affidavit of Defendant in support of application for 
leave to proceed on appeal from judgment without prepay- 
ment of costs, filed and granted. Tamm, J. Appeal noted. 

No. 1: Order appointing Timothy V. Dillon as counsel to defend 
on appeal filed. Tamm, J. (N) 

No. 1, 2: Order vacating judgment and commitment of 6-26-59, 
filed. 

No. 1: Sentenced to imprisonment for a period of Three (3) 

years to ten (10) years on Count One; Five (5) years on Count 

Two; said sentence on Count Two to run concurrently with the 

sentence imposed on Ct. One; One (1) year to three (3) years 


on Count Three said sentence on Count Three to take 
effect at the expiration of the Sentence ‘imposed on 
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Counts One and Two of the Indictment. Nunc Pro Tunc 
6/26/59. Attorney Wesley S. Williams present. 

. 2:: Sentenced to Imprisonment for a period of Ten (10) 

years on Count One; Ten (10) years on Count Two; said 
sentence on Count Two to run concurrently with the Sentence 
imposed on Count One of the Indictment, Nunc Pro Tunc, 
6/26/59. Attorney William Robinson present. No. 1, 2: 
Defendant remanded to the District of Columbia Jail. 

Tamm, J. (Reporter - Walker) 

. 1,,2: Judgment and commitment of 6/26/59, filed. Tamm, J. 
. 1,.2: Judgment and commitment of 7/2/59, filed. Tamm, J. 
. 1:| Refusal of defendant to sign election against service of 
sentence, filed. 


. 2:: Appearance of John B. Prebelish entered and filed. 
(1764 K St., N.W.) 
. 1 + Leroy A. Frazier: Motion of Defendant for preparation 


of transcript at Government Expense, filed. 

. 2:| Refusal of defendant to sign election against service of 
sentence, filed. 

- 1:: Motion of defendant for extension of time for filing 
Transcript, filed. Cert. of Serv. 

- 1:| Order extending time for filing transcript on Appeal to 
and including August 7, 1959, filed. Letts, C. J. 

. 2: Motion of defendant for preparation of transcript of 
evidence at Government expense, filed. Cert. of Serv. 

2: Order extending time for filing transcript to and in- 
cluding August 7, 1959, filed. Sirica, J. 

. 2: Motion of defendant to extend time for filing of transcript, 
filed. Cert. of serv. 

1: Order granting that Official Reporter prepare at Govern- 
ment Expense 2 certified copies of transcript of proceed- 
ings, for Clerk of Court and for Attorney, filed. Tamm, J. 
2 - Geraldine Gravette: Motion of Defendant for transcript 
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at Government expense heard and denied. | Motion of de- 
fendant for extension of time to file transcript withdrawn 
as moot. Attorney John Prebelich = Sirica, J. 
(Reporter-Sanche) ! 

. 1: Motion of Defendant for extension of time for filing 
transcript and for filing record and docketing appeal, filed. 
Cert. of Serv. 

. 1: Order for Extension of Tine for filing the transcript of 
testimony and record with Court of Appeals To and Including 
September 10, 1959, filed. Sirica, J. 

. 2: Order extending time for filing of Transcript of testi- 
mony and to file the record and docket the appeal to and 
including the 10th day of September, 1959, filed. Sirica, J 

. 1, 2: Transcript of Proceedings. Vol. 1 Pages 1-200 
May 27, 1959; Vol. 2, Pages 201-241, May 28, 1959; 

Vol. 3, Pages 241-289, June 1, 1959; Court Copies 
(Roger E. Frye-Reporter) | 

. 1, 2: Transcript of Proceedings. Vol. 4 Pages 1-200, 
May 27, 1959; Vol. 2, Pages 201-241, May 28, 1959; 
Vol. 3, Pages 241-289, June 1, 1959. Attorney’ s Copies 
(Roger E. Frye-reporter) i 


SEARCH WARRANT 


Commissioner's Docket No. 8 
Case No. 403 


United States of America 
Vv. 


premises 2628 Myrtle Avenue 
N.E. (entire premises) 

Washington, D. C. 
To Chief of Police DC or any member of the MPDC. 


Affidavit having been made before me by David Paul and Felix R. 
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Aiken Det's Narc. Sqd MPDC that he has reason to believe that on the 
premises known as 2628 Myrtle Avenue N.E. (entire premises) Washington 
in the District of Columbia there is now being concealed certain property, 
namely heroin, syringes, tourniquets, cookers and paraphernalia used in 
the preparation of heroin for retail. Any other paraphernalia used in the 
preparation and dispensation of heroin and any other narcotic drugs. Any 
other narcotic drugs illegally held. The facts to sustain this are as set 
forth in the affidavit attached hereto and made a part hereof, which are 

in violation of the U.S. Code, Title 26, section 4704a and which are being 
held illegally. 

and as I am satisfied that there is probable cause to believe that the 
property so described is being concealed on the premises above described 
and that the foregoing grounds for application for issuance of the search 
warrant exist. 


You are hereby commanded to search forthwith the place named for 


the property specified, serving this warrant and making the search at any 
time in the day or night and if the property be found there to seize it, 
leaving a copy of this warrant and a receipt for the property taken, and 
prepare a written inventory of the property seized and return this warrant 
and bring the property before me within ten days of this date, as required 
by law. 
Dated this 21 day of January, 1959. 
/s/ James F. Splain 
U.S. Commissioner 


RETURN 
I received the attached search warrant Jan. 21, 1959, and have 
executed it as follows: 
On Jan. 22, 1959 at 3:30 o'clock 3:30 A.M., I searched the premises 
described in the warrant and 
I left a copy of the warrant with Hazel Fraizer together with a re- 
ceipt for the items seized. 
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The following is an inventory of property taken pursuant to the 


warrant: 
2 telephones 
Envelope containing 55 capsules of white powder | 
1 plate w/traces of white powder a quantity of white powder & empty 
capsules | 
1 card board box containing a quantity of empty capsules 


1 broken plater containing traces | 


1 strainer, full box empty capsules. 

1 vacum bag containing a quantity of white powder & capsules 

1 knife, 1 spoon with traces white powder 

1/2 ounce bottle labelled quinine sulfate | 

1 hypodermic syringe & 2 needles, cooker & a quantity of brown 
powder 

Measuring spoons with traces 

1 pillow case with traces 

1 broken mirror with traces 

1 doll containing a white powder 

miscellaneous papers 

1 box milk sugar 

This inventory was made in the presence of Geraldine Gravette, 
Hazel Frazier and Dave Paul. 

I swear that this Inventory is a true and detailed account of all the 
property taken by me on the warrant. | 

/s/ Felix A. Aiken 


Subscribed and sworn to and returned before me this 


United States Commissioner. 
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Application in support of application for search 
warrant of the premises 2628 Myrtle Avenue, 
N.E., Washington, D. C., and for arrest 
warrants for Geraldine Eloise Gravette, and 
Leroy Amerosia Frazier. 


Approximately two weeks ago the undersigned officer, David Paul, 
received reliable information from a source that has previously proven 
to be reliable that one Leroy Frazier and Geraldine Gravette, 2628 
Myrtle Ave., N.E., a private dwelling were wholesaling narcotics from 


the above-mentioned address. 


In the latter part of November 1958, the undersigned officer, 
Felix D. Aiken, received reliable information from a source which had 
previously proven reliable that when Leroy Frazier, a suspect narcotic 
peddler, was trafficing in narcotics at the above address, utilizing the 
services of two females to assist him in the narcotic sales. 


On January 20, 1959, Officer Aiken was contacted by an exceptionally 
reliable informant, who has previously proven to be reliable to the satis- 
faction of this office, that one Theodore Lawson, alias "Slack", was 
purchasing narcotics in wholesale quantities from the above-named Leroy 
Frazier at the above-mentioned address and that Leroy Frazier was the 
source of narcotics for the said Lawson. 


On January 21, 1959, at approximately 1:00 p.m., at 1323 Clifton 
St., N.E., Apartment 1, the above-mentioned Theodore Lawson was ar- 
rested and found in possession of 29 capsules of narcotics. Theodore 
Lawson swears and affirms as a part of this affidavit that the narcotics 
which were found in his possession were obtained by him from the above- 
mentioned Leroy Frazier in the public streets of the District of Columbia 
on the 20th of January 1959, said 29 capsules to be part of a purchase of 
50 capsules made from the said Leroy Frazier, at which time the said 
Leroy Frazier informed Theodore Lawson that he had approximately 150 
capsules of narcotics left in his premises, 2628 Myrtle Avenue, N. E. 
This sale and transfer from Leroy Frazier to Theodore Lawson was ef- 
fected by a telephone call to Geraldine Gravette by Leroy Frazier in the 
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presence of the said Theodore Lawson and a short while later Geraldine 
Gravette, a known narcotic user and a convicted narcotic peddler, de- 
livered the narcotics to Leroy Frazier, who in turn handed them to 
Theodore Lawson. | 

Theodore Lawson also swears and affirms that on Friday, January 
16, 1959, he went to the above-mentioned premises, 2628 Myrtle Avenue, 
N.E., and purchased from Leroy Frazier 50 capsules of heroin and that 
this had been his practice for a period of approximately two monmhs-:week's TRL 

Wherefore, the premises considered, the undersigned officers re- 
spectfully advise that based on the foregoing statement, as affirmed by the 
undersigned officers and Theodore Lawson, probable cause is established 
for the issuance of a search warrant for the premises, 2628 Myrtle Avenue, 
N.E., and that there is secreted and hidden within the said premises 
narcotic drugs, paraphernalia, and other instruments and objects used 
and to be used in the conduct of the elicit narcotic traffic. 

It is further alleged by the undersigned officers and the said Theo- 
dore Lawson that probable cause is hereby established for the issuance of 
arrest warrants for Leroy Frazier and Geraldine Gravette for violation of 
the narcotic statutes. | 

/s/ David Paul 
Detective 
/s/ Felix R. Aiken, 
Detective 
/s/ Theodore Lawson 
SUBSCRIBED AND SWORN TO BEFORE ME THIS 21st of Jan. 1959 
/s/ James F. Splain 
U.S. Commissioner for D.C. 


[ Filed Mar. 9, 1959] Criminal No. 224-59 
Grand Jury No. 124-59, 125-59 
Vio. 26 U.S.C. 4704a 
21 U.S.C. me 22 D.C.C. 505a 


The Grand Jury charges: 
On or about January 22, 1959, within the District of Columbia, Leroy 
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A. Frazier and Geraldine E. Gravette purchased, sold, dispensed and 
distributed, not in the original stamped package and not from the original 
stamped package; a narcotic drug, that is, a mixture totalling about 21.69 
grams of heroin hydrochloride, quinine hydrochloride and milk sugar 
contained in 55 capsules, an envelope and vacuum cleaner bag. 

SECOND COUNT: 

On or about January 22, 1959, within the District of Columbia, 
Leroy A. Frazier and Geraldine E. Gravette facilitated the concealment 
and sale of a narcotic drug, that is, a mixture totalling about 21.69 grams 
of heroin hydrochloride, quinine hydrochloride and milk sugar contained 
in 55 capsules, an envelope and vacuum cleaner bag, after said heroin 
hydrochloride had been imported, with the knowledge of Leroy A. Frazier 
and Geraldine E. Gravette, into the United States contrary to law. This 
is the same heroin hydrochloride which is mentioned in the first count of 
this indictment. 

THIRD COUNT: 

On or about January 22, 1959, within the District of Columbia, Leroy 
A. Frazier, without justifiable and excusable cause, did assault, resist, 
oppose, impede, intimidate and interfere with Thomas Didone, Jr., a 
member of the Metropolitan Police Department operating in the District 
of Columbia, while the said Thomas Didone, Jr., was engaged in the 
performance of his official duties. 

/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 
A TRUE BILL: 
/s/ Carey A. Winston 


Foreman. 


[ Filed March 13, 1959] 
PLEA OF DEFENDANT 
On this 13th day of March, 1959, the defendants 1-Leroy A. Frazier 
and 2-Geraldine E. Gravette, appearing in proper person and by his 
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attorney Each: Wesley Williams, being arraigned in open Court upon the 
indictment, the substance of the charge being stated to him, each pleads 
not guilty thereto. | 
The defendants are remanded to the D. C. JAIL. 
By direction of 
RICHMOND B. KEECH 
Presiding Judge 
Criminal Court #2 
Present: HULL, Clerk | 
United States Attorney By: /s/ H. G. Dodd 
By: John Kern Deputy Clerk _ 
Assistant U. S. Attorney 
E. Markwalter 
Official Reporter 


[ Filed April 3, 1959] 
MOTION TO SUPPRESS EVIDENCE 


| 
| 

Comes now the defendant, Leroy A. Frazier, by and through his 
attorney, Wesley S. Williams, and moves this Honorable Court to suppress 
the evidence in the above-entitled cause upon the following grounds: 

1. That the items and paraphenalia seized herein were in derogation 
of the defendant Leroy A. Frazier's rights under Article IV of the Con- 
stitution. 

2. That the warrant herein upon which the search, seizure, and 
arrest of defendant Leroy A. Frazier were based, was invalid and im- 
properly executed. 


3. And for such other and further reasons as may be set forth upon 
| 


the hearing of this motion. 


/s/ Wesley S. Williams 
Attorney for defendant, 

Leroy A. Frazier 
620 Fifth Street, N.W. 
NAtional 8-4054 


(Certificate of Service) 


[ Filed Sep. 22, 1959] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C., 
Friday, April 10, 1959 

The above-entitled cause came on for hearing on a motion to sup- 
press before the HONORABLE F. DICKINSON LETTS, Chief Judge, 
United States District Court for the District of Columbia. 

* * * * * 

DAVID PAUL, SWORN 

DIRECT EXAMINATION 
BY MR. WILLIAMS: 

@. State your fullname, please. A. David Paul. 

Q. And what is your assignment, sir? A. Iam attached to the 
narcotics squad of the Metropolitan Police Department. 

Q. Now directing your attention, sir, to January 21, 1959, did you 
have occasion to apply for a search warrant before the United States Com- 
missioner for the premises located at 2628 Myrtle Avenue, Northeast? 
A. I did, sir, in company with other officers. 

Q. Beg pardon? A. In company with two other officers, I did. 

Q. Who were the other officers? A. Officers Felix Aiken and 
Joseph Summerville. 

Q. Was it: then and there at that time that you signed the affidavit 
to support a warrant? A. On January 21st, yes, sir. 

Q. Now, did there come a time on January 22, 1959, that you went 
to the premises on Myrtle Street, Northeast? A. Yes, January 22nd. 

Q. Who accompanied you to that place? A. Besides myself, there 
was Officers Felix Aiken, Joseph Summerville, Thomas Didone, Ervin 
Brewer, Metro Krynitsky, and Elden Ernst. 

* * * * * * 

Q. How did you deploy yourselves when you went to the house? 

A. Iaccompanied Officer Aiken, Summerville and Didone to the front of 
the house. The rest of the officers went to the rear. 
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Q. And what time of the day or night was that, sir? A. Approxi- 
mately 3:30 p.m. 

Q. Now, did you have a prearranged time to enter the house? 
That is, the officers who went to the back and the officers who were in 
the front. A. We informed the officers to the rear that we would open 
the door for them, sir. | 

Q. Who did you tell that you would open the door for them? A. I 
forget exactly who done the talking but it was the understanding before we 
went to the house that they would take the rear and wait for our signal or 
wait to open the door for them. 

Q. Did they wait for you to open the door for them? A. I went to 
the second floor. I don't recall how exactly they did get) into the house, 
sir, from the back now. 

Q. Who gained entrance from the front? A. I ea on the 


sidewalk with Officer Didone while Officers Aiken, eee went to 


the front door of the premises. 

Q. You just previously told me that you, Aiken and Didone went to 
the front and the other officers went to the rear. Now you want to say that 
Summerville was to the front with you now and not to the rear? A. I said 
Officers Aiken, Summerville, Didone. Officers Aiken and Summerville 
went up to the front door of the premises while Officer Didone and myself 
remained on the sidewalk in front of the house. | 

Q. How did you get in the house? A. I observed Otticer Summer- 
ville and Aiken go up to the front door and Officer Summerville knock on 
the door. After a short interval of time Officer Summerville forced the 
door. I then went up the front steps of the house and entered the house 
behind Officer Aiken and Summerville. ! 

Q. You say, after a short time, Officer Summerville forced the 
door. Could you give us an estimate of that short time? A. Oh, I'd 
say fifteen to twenty-five seconds. | 

Q. Is that all you say? A. I don't understand your mario sir. 

Q. Is that all you say at that time in the 15 to 25-second interval? 
A. Yes, sir, from the time that Officer Summerville knocked on the door 


until he finally forced the door. 

Q. Did he knock on the door or did he ring a bell? A. I was on 
the sidewalk. The best of my recollection he knocked on the door, sir. 

Q. Would you say positively he knocked on the door, or you don't 
know? 

THE COURT: He is your witness. You can't cross-examine. 

MR. WILLIAMS: That is why Iam asking him. I want to pin him 
down. 

THE COURT: You can't cross-examine your own witness. 

MR. WILLIAMS: No, no. I just want to see if he is sure about 
it, Your Honor. 

THE COURT: You have to take his testimony. 

MR. WILLIAMS: That is right. 

Q. Are you sure about it? 

MR. WILLIAMS: That is all I want to know. 

THE COURT: He gave you that answer. He gave you that answer. 

MR. WILLIAMS: The recollection. 

THE COURT: Yes. 

Q. (By Mr. Williams) You said you went upstairs; is that correct, 
sir? A. After I entered the premises, yes. 

Q. By yourself? A. No; I went up to the second floor, well, 
behind Officer Aiken. 

Q. Behind Officer Aiken? A. That is correct. 

Q. And where did you go to the second floor after you got up there? 
A. When I arrived at the second floor landing behind Officer Aiken, I 
observed a room which was to the front of the house, the door was partially 
open, about a foot and a half to two feet, and inside I observed defendant 
Frazier and Geraldine Gravette sitting on a bed. On the bed with them 
was boxes containing gelatin capsules. They were capsules of a white 


powder on a bed. There was a spatula anda spoon. There was a large 


bowl which contained a quantity of white powder. There was a large mirror. 
There was a set of measuring spoons. 
Q. All this you observed through the door; is that right? A. That is 
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correct. There was also a strainer, a large strainer lying on the bed. We 
observed all those paraphernalia as I entered the second floor landing, you 
could see through the door. 

Q. Who else was in that room, if anyone? A. The room I ob- 
served defendant Frazier in was occupied also by defendant Geraldine 
Gravette. | 

Q. Who else did you see in that room? A. = was no one else 


in that room but those two, sir. 

Q. You know a fellow that is referred to by name as Skeets? A. I 
am familiar with an individual named Skeets. | 

Q. You didn't see him in that room? A. No, sir. The only two 
people in that room was the defendant Frazier and a Geraldine Gravette. 

Q. Wasn't there another girl there with Skeets at the house? A. Now, 
there was another girl in that house, a Helen Smith. She was not in that 
room. She was in another bedroom on the second floor. : 

Q. And I understand that Officer Aiken preceded you up the stairs? 

A. Yes, sir, he preceded me up the stairs; that is correct. 

@. And did he go in this room that you observed? A. We both went 
into the room. He went in behind me. 

Q. You went up the stairs behind Aiken but he went in the room 
behind you? A. That is correct, sir. 

MR. FLANNERY: No questions. 

* * * 

FELIX AIKEN, SWORN 

DIRECT EXAMINATION 
BY MR. WILLIAMS: 

Q. You are Felix Aiken and you are assigned to the narcotics 
squad of the Metropolitan Department? A. Yes, sir. — 

Q. Directing your attention to January 21, 1959, did you have 
occasion to go to the United States Commissioner and sign an affidavit 
pursuant to your request of the issuance of a search warrant for the 
premises 2628 Myrtle Avenue, Northeast? A. Yes, sir. 

Q. Who accompanied you to the Commissioner's? A. Officer 
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David Paul. 
Q. Anyone else? A. Officer Summerville. They were the only 


two that came over to the Commissioner's with me. 


Q. Now, pursuant to the issuance of that paper did you have occasion 
on January 22, 1959, to go to the premises 2628 Myrtle Avenue? A. On 


January what? 

©. Twenty-second. A. Yes, sir. 

Q. What time did you go there? A. That was about 3:30 in the 
afternoon. 

* * * ok * 

**** A. I was accompanied by Officer Summerville, my 

partner, who went to the front door of the premises. 

Q. Was anyone else on the front with you? A. On the front? 

Q. Yes. A. Yes, sir. There were other officers on the front but 
not with me. 

Q. Where were they? A. They were further back away from the 
door. 

Q. Who were they? A. Officer Dave Paul, Officer Didone, they 
were on the front, as I recall. 

Q. And the other officers were at the rear of the house? A. Ias- 
sumed they were, sir. 

Q. That was your prearranged plan, wasn't it? A. I believe the 
prearranged plan included two other officers going to the rear. 

Q. How many officers were with you? A. There was, I think, 
about six; six or seven. 

Q. Now, did you and Officer Summerville go to the front door? 

A. Yes, sir. 

Q. How did you gain admission? A. Officer Summerville knocked 
on the door and a woman came to the door. Officer Summerville identified 
himself as a police officer by showing her his badge and telling her that 

he was and that he had a search warrant for the premises. 

Q. Do you know who that woman was who came to the door? A. I 
believe it was a woman later identified as the wife of the defendant. 
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THE COURT: The wife of which? 

THE WITNESS: Leroy Frazier. 

THE COURT: All right. 

Q. (By Mr. Williams) How did the officers get in that came in 
the rear? A. I have no knowledge of how they got in 

Q. Did you open the door for them? A. I didn't open the door. 

Q. Now, where did you go when you went in? A. Well, I went 
directly upstairs. 

Q. And was Officer Paul behind you? A. He was either behind me 
or aside of me. We went upstairs together, yes, sir ! 

Q. When you went upstairs where did you go to? A. I think the first 
place I went was a room right at the head of the stairs. And I looked in 
there. I didn't see anyone, so I continued to front room of the premises. 

@. Now where was the Officer Paul at that time? A. Well, Offi- 
cer Paul was in front of me at the time we went to the front room on the 
second floor of the premises. | 

Q. Now, how did you gain entrance to that front ropm? Was the 
door open or closed? A. The door was partially opened. 

Q@. And you could see inthe room? A. Yes, sir. | You could see 
in the room. 

Q. Did you observe through the opening into the room? A. Well, 
as I went through there I observed, yes, sir. 

Q. And what did you observe? A. I observed both defendants in 
the room. I observed this woman, she was near a bed, and the other 
defendant was on the other side, the opposite side of the bed. 

Q. You say the woman was near the bed? A. That is right. They 
were both there within the same area of the bed. ! 

Q. What was she doing? A. I couldn't tell exactly what she was 
doing but I will tell you the circumstance under which I saw them. 

@. Yes. A. There were on the bed was a mirror and on this mirror 
was a quantity of white powder. And there were empty capsules, gelatin 
capsules, also in the immediate vicinity of this mirror. Also, this same 


time, there was some capsules that had been filled with a quantity of 


18 


white powder. And they were there also. And as I came in the room, 
about the same time as I saw into the room, they were getting up and coming 
toward the door, both defendants. 

Q. They were coming towards you. You didn't see them get up, 

did you? A. Well, it happened so fast, I saw them at the bed, and 
I saw them coming toward me. 

Q. But what I mean to say, when you saw them they were on their 


feet, weren't they? At least Frazier was on his feet? 

MR. FLANNERY: Your Honor, I believe counsel is leading his wit- 
ness again. 

MR. WILLIAMS: Oh, I don't mean to do that. 

THE COURT: Sustained. Let him tell what he saw. 

A. Idon't think so. I think they were still seated just for a split 
second as I came into the door. 

Q. Where was Paul at thattime? A. Paul was a little in front of 


Q. Was anyone else inthe room? A. In that particular room? 
Not at that time. 

Q. Did you see a person there by the name of Skeets? A. No, 
sir. J never saw him on the premises. 

Q. You didn't see Skeets on the premises that day? A. No, sir. 

Q. Did you see Helen Smith on the premises that day? A. I'saw 
a woman identified as Helen Dolores Smith, yes, sir. 

Q. Did you look in the closet? A. I looked in all the closets. 

@. You know who Skeets is, don't you? A. Yes, sir. 

Q. What is his realname? A. One fellow that they call Skeets, 
if we are thinking about the same person, his name is Alphonso Stevens. 

Q. Where does he live, you know? A. No, sir, I don't. 

Q. Do you know how the officers got in who came in the rear? 
A. No, sir. 


Q. But you did not let them in? A. I didn't let them in. 
* *; * * * 
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CROSS- EXAMINATION 
BY MR. FLANNERY: 
Q. Officer Aiken, you signed the affidavit on January 21st, 
didn't you? A. Yes, sir. 
Q. And Officer Paul signed it? A. Yes, sir. 
Q. And didn't Theodore Lawson sign it too? A. Yes, sir, he 
signed it. | 
MR. FLANNERY: That is all. 
REDIRECT EXAMINATION 
BY MR. WILLIAMS: 
Q. In that connection, a thought occurs to me, in view, of what 


Mr. Flannery asked you; how many affidavits did you sign with regard to 


the issuance of this search warrant? A. Ionly signed, now, what I would 
call one affidavit. I will explain what I mean. There is a copy that is 
already made out, they call an affidavit. And then they have this 
statement in support of the affidavit. I signed all those copies. 
Q. You mean a form copy? A. Yes, sir; a form copy, of an 
affidavit. | 
Q. And this statement? A. And the statement. Now there are 
several copies of the statement. | 
Q. Was Theodore Lawson over there that day with you? A. Yes, 
sir, he was. | 
Q. Did he sign this affidavit before the Commissioner? A. Yes, 
sir. : 
Q. You are certain of that? A. Iam certain of that. 
* * * * * 
THOMAS DIDONE, SWORN 
DIRECT EXAMINATION 
BY MR. WILLIAMS: 
Q@. Yourname? A. Thomas Didone, Jr. 
THE COURT: Sidole? 
THE WITNESS: Didone. D-i-d-o-n-e. | 
Q. (By Mr. Williams) Now, Mr. Didone, you are a member of 
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the Metropolitan Department attached to the narcotics division and you 
were so on January 22, 1959? A. Iam, sir, and Iwas. 

Q. Did you have occasion on that date to go to 2628 Myrtle Avenue, 
Northeast? A. Yes, sir, I did. 

Q. And you were in the company with Officer Paul, Aiken, Sum- 
merville, Brewer, Krynitsky and Ernst? A. Well, I was in the vicinity 
of those other officers who went to the front door with Officer Paul and 
right behind Officer Aiken and Officer Summerville. 

Q. The other officers went to the rear door? A. I left them a 
short ways and I don't know exactly where they went but I imagine they 
did go to the rear door. 

Q. When you subsequently got into the premises did you go to the 
rear door and let them in? A. I didnot, sir. I don't recall doing it. 


* * * * * x 


MR. FLANNERY: No questions. 

* «x cal *x 
JOSEPH WILLIAM SUMMERVILLE, SWORN 

DIRECT EXAMINATION 
BY MR. WILLIAMS: 

Q. Your name is? A. Joseph William Summerville. 

Q. And you are a member of the Metropolitan Police Department 
attached to the narcotics division and was so on January 22, 1959; is that 
correct? A. It is. 

Q. And pursuant to papers issued by the United States Commis- 
sioner did you go to 2628 Myrtle Avenue, Northeast? A. I did. 

Q. After you got in the premises did you open the back door to let 
the other officers in? A. No, I did not. 

MR. WILLIAMS: That is all. 

CROSS EXAMINATION 
BY MR. FLANNERY: 


Q. When you went to the front door did you announce that you were 


a policeman? A. I did. 
Q. That you had a search warrant for the premises? A. I did. 
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MR. FLANNERY: That is all. 

* * * * * ! x 

MR. WILLIAMS: Iam thinking, Judge, about the witness: that other 
witness. It always strikes me as a little peculiar when they come up and 
say that they haven't signed a paper that purports to have their signature. 
And from the testimony of this officer, and from my experience, although 
I am guided by the thinking of my client too, it seems rather strange to 
me that he would send word to me that he didn't sign that affidavit. So 

therefore Iam going to take it upon myself, so the defendant can 
hear me, to not require that young man's testimony at this time, Your 
Honor, because Your Honor knows as well as I, I have to have something 
stronger than his just coming up saying "I didn't sign it. " 

THE COURT: But how did you get the information? 

MR. WILLIAMS: Well, I was back there and there were several 
people back there in the cell and somebody picked out and volunteered 
the information to me that this fellow never signed any affidavit. And it 


is peculiar because this witness Lawson is a defendant in another case; 
| 
isn't that right? 


MR. FLANNERY: I don't know. 

MR. WILLIAMS: Yes, he is a defendant. And you see that sort of 
makes me a little dubious. | 

THE COURT: And who is his counsel? 

MR. WILLIAMS: That I don't know right now. 

THE COURT: Because whoever his counsel is should know. I 
feel a possibility of perjury. | 

MR. WILLIAMS: That is what I am afraid of. | 

THE MARSHAL: Your Honor, Officer Aiken says he is not a de- 
fendant in another case. | 

OFFICER AIKEN: He has been disposed of. | 

MR. WILLIAMS: He is already doing his time? 

OFFICER AIKEN: Yes, sir. | 

THE COURT: But even so, it might be the basis for other pro- 

ceedings, if perjury was shown. 
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MR. WILLIAMS: That is right. That is what I know, Your Honor. 
So therefore I want to dispense with his testimony at this time. Iam 
assuming Your Honor is going to rule on my motion. And if Your Honor 
denies my motion at this time, then I can renew it at the time of trial and 
produce that witness. 

Thank you, Judge. 

MR. FLANNERY: Well, Your Honor, I think counsel's motion 
should be denied. Certainly the testimony here has shown that the 
warrant was properly executed and certainly the affidavit establishes 
probable cause for the issuance of a search warrant. 

THE COURT: You submit the matter? 

MR. WILLIAMS: Yes. sir. 

THE COURT: The motion denied, gentlemen. 


* * * * 


[ Filed April 10, 1959] 


#1 - Leroy A. Frazier 

On this 10th day of April, 1959, came the Attorney of the United 
States, the defendant in proper person, and by his counsel, Wesley S. 
Williams, Esquire; whereupon, the motion of the defendant to suppress 
evidence, coming on to be heard, after argument by counsel is by the 
Court denied. 

The defendant is remanded to the District of Columbia Jail. 

By direction of 
F. Dickinson Letts 


Presiding Judge 
Criminal Court #Assign. 


Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ Paul A. Roser 
By Thomas Flannery Deputy Clerk 
Assistant U. S. Attorney 
E. Romig, Official Reporter 


[ Filed Sep. 8, 1959] 


Washington, D. | C..5 
Wednesday, May 27, 1959 
The above-entitled matter came on for hearing before Honorable 
EDWARD A. TAMM, at 10:00 a.m. ! 
APPEARANCES: | 
On behalf of the government: 
THOMAS A. FLANNERY, Esq. 
On behalf of defendant Frazier: 
WESLEY S. WILLIAMS, Esq. 
On behalf of defendant Gravette: 
WILLIAM A. ROBINSON, Esq. 


* * * 


DAVID PAUL 
was called as a witness by the government and, having been first duly 


sworn, was examined and testified as follows: | 


DIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. Officer Paul, please state your fullname. A. | David Paul. 

Q. You are a member of the Metropolitan Police Force, are you 
not? <A. Iam, sir. | 

Q. And you are attached to the Narcotics Squad of the Metropolitan 
Police Force, is that not correct, sir? A Yes, sir, that is correct. 

Q. Now, you were so employed, were you not, ai the 22nd, 
1959? A. I was, sir. 

Q. Now, calling your attention to that date, namely January the 
22nd, 1959, I will ask you this: Did you have occasion t9 go to 2628 Myrtle 
Street, Northeast, on that day? A. I did, sir. 

Q. That place is in the District of Columbia, is it not? A. Yes, 
sir, it is. 

Q. Did you go there with other officers? A. Yes, sir, I did. 

Q. Who were they? A. I went to that address with Detectives Di- 
done, Ernst, Crinitsky, Aiken, and Somerville. 
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Q. What time of the day did you go there? A. About 3:30 p.m. 
Q. Now, did you or one of your fellow officers have with you at 


that time a search warrant for premises 2628 Myrtle Street, Northeast 


in the District of Columbia? A. Yes, sir, we did, sir. 

Q. Do you recall who had the warrant? <A. Detective Aiken had 
the warrant, sir. 

* * * a me * 

Q. What did you do when you arrived there? A. I went to the front 
of the premises with Detectives Aiken, Somerville, and Didone. 

Detective Aiken and Somerville went up to the front door of the 
premises and knocked on the door. I stayed back a short distance on the 
sidewalk with Detective Didone. 

After a short period of time Officer Somerville forced open the front 
door, after he stood there a short period of time in front of the door, and 
entered the premises. I immediately entered behind Officers Somerville 
and Aiken. 

Officer Aiken started for the second floor of the premises and I 
was directly behind him. When we arrived on the second floor landing 
the door leading to the front bedroom to the right side was partly open. 

* * * * * * 

Q. Now, when you got to the second floor will you describe, if you 

can, the physical layout of the rooms there? A. Yes, sir. There 
are two front bedrooms on the second floor, one to the right and one to 
the left. There is a bathroom and there is a third bedroom to the rear 
of the house as best I can recall. 

Q@. Now, did you go to one of the bedrooms? A. Yes, sir. 

Q. Which one? A. The bedroom to the right as you would face the 
front of the house from the top of the stairs. 

Q. Now, what occurred when you did that? A. The door was 
partly open. As I went to that thing, I observed the defendants seated on 
the bed. The defendant Frazier on the left side of the bed, the defendant 
Gravette on the righthand side of the bed toward the windows. 

Q. Now, for the record, do you see Frazier and Gravette in the 
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courtroom today? A. Yes, sir, I do, sir. 
Q. Will you point them out? A. The two subjects at the counsel 


table, sir. 
* * * 


BY MR. FLANNERY: 
Q. Now, then, what else did you see or do? A. At that time the 
two defendants, I observed them on the bed, also on the bed I observed a 
great amount of empty gelatine capsules, a platter with a white powder, 
a mirror, spoons, capsules with white powder, and other “cutting” im- 


plements. | 
As I started into the room both defendants jumped up from the bed 
and headed toward the door. The defendant Frazier got behind the door. 


It was necessary to push the door open. Both defendants were then placed 


under arrest. 

Q. Then what occurred after that? <A. Well, the Reena Frazier, 
we had a little struggle with him before we were able to maintain him. At 
that time Detective Didone had come into the room. | 

By this time the defendant Gravette was attempting to crawl on our 
backs and it was necessary for Detective Didone to pull her off our backs. 

We then turned the defendant Frazier over to Detective Didone. 

Under the dresser on the floor of this room I observed a large 
platter containing a large quantity of a white powder. I removed this 
platter with a mirror on top of it and placed it on top of the bed. 

Detective Aiken had recovered 55 capsules of a white powder, a 

bottle of quinine, a can of milk sugar, a strainer, a set of “works," 
the hypodermic syringes, needle, a quantity of empty capsules, another 
platter containing a white powder. All this was laying on the bed. 

The defendant Frazier broke loose from the officer who was holding 
him. At this time Frazier had been turned over to Officer Crinitsky, 
who was holding him. He broke loose from the officer and dived upon the 
bed attempting to pull all the evidence off the bed and pull the sheet off 
too. | 

Before we restrained him--well, we did restrain him again and held 


26 


him. At that time he broke loose again, and in the struggle it was decided 
to carry him out of the room. So we moved him from where the evidence 
was so he wouldn't continue to fight. 

Upon removing him from the room, when we arrived at the doorway 
where it narrows, when we were carrying him out at this time, Officer 
Didone called out that he had bit him on the leg. 

Q@. Well, the defendant was there, wasn't he? A. He was being 
carried out, yes, sir. At that time I was holding his-- 

Q. Goahead. A. At that time I was holding his arms, carrying 
him out the door. I looked over and noticed the defendant had bit Officer 
Didone on the left leg behind the knee. 

Q. Did you see him actually biting him or had it occurred when you 
looked? A. It had occurred at that time. 

Q. Isee. A. And his teeth were in his leg. 

Q. His teeth were still in his leg when you looked over? A. Yes, 
the teeth were still there. 

Q. Isee. A. And he kept biting harder and would not release his 
teeth from the leg. We attempted to pull his leg and force his leg, and 
Officer Didone struck him with his blackjack to remove his teeth from his 
leg, and he still wouldn't do so. 

I then took my foot and placed it on his shoulder and wedged his head 
away from Officer Didone's leg and he finally released his grip on his leg. 

We then were able to carry him out of the room and remove him 
from the premises. 


Q. Now, you recovered certain evidence in that room, did you not, 


sir? A. Yes, Idid, sir. I recovered a platter which contained an a- 
mount of white powder from the floor under the dresser. 

* * * * * * 

MR. WILLIAMS: Your Honor, I would like to interpose an objection. 
I would like for the record to state the basis of my objection, if Your Honor 
please. 

Your Honor, I interpose an objection at this time based on the as- 
sertion that the warrant issued in this case, upon which this officer at- 
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tempted to seize these materials, was invalid, was improperly executed. 


THE COURT: Do you want to examine or offer testimony on this 
point, at this point? | 

MR. WILLIAMS: Yes, Your Honor, I would like to. 

THE COURT: Very well. | 

MR. FLANNERY: Before we do that may I point this out, Your 
Honor: There has been a lengthy hearing on those same issues before 
Chief Judge Letts of this court, and those points have been decided ad- 
versely to the defendants. 

THE COURT: Will you come to the bench. 

MR. WILLIAMS: Yes, Your Honor. 

(At the bench:) 

THE COURT: I take the position, Mr. Williams, that when a hearing 
has been held on a motion to suppress evidence, by a Judge. and has been 
ruled on, that his ruling becomes the law of the case. | 

The rules of criminal procedure, as you know so well, provide, 
however, that a motion to suppress may be made at any time. I think. 
consequently, that you have the right to renew your motion at this time 
but I will not hear evidence on it because a Judge has already heard the 
evidence. But you may state on the record the full basis for your motion. 

MR. WILLIAMS: Very well, Your Honor. Your Honor, my reason 
is simply this: This officer has testified and Your Honor has heard him, 
that he stood there and saw Somerville or Aiken knockon the door and subse - 
quently kick it in or break it in, and go in. Another officer, a government's 
witness, will testify that the officer went to the door as anda 
lady came to the door and opened it for him. : 

The conflict in the testimony, Your Honor, I think has to be finally 
resolved by you in view of the fact that I shall renew this motion at the 
close of the government's case. : 

So therefore, I felt that at this time I would give Your Honor an 
opportunity to hear it. | 

Then further, Your Honor, there is the question of one witness we 
have subpoenaed, and I might say now that the witnesses that we have 
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subpoenaed we have no reason to believe that they are friendly with our 
case; however, there are certain factors that we can bring out that 

they can't deny. For example, in the affidavit in this case, Your Honor, 

it states that the officers received certain reliable information that a 

Lawson has purchased certain narcotics from the defendant Frazier. They 


got this information by reason of the fact they arrested Lawson shortly 


before this particular incident, and Lawson at that time told them that he 
was induced to sign an affidavit. 

I just learned this yesterday--no, this morning--that Lawson was 
induced by the officers to sign an affidavit, and for doing that they would 
not prosecute him on the indictment that they were seeking as to the pos- 
session of 60 capsules that he had, but rather let him plead guilty to a 
lesser offense of the uniform narcotics act for which he could not receive 
in excess of one year. 

This is important because Lawson, whether or not he bought it, 

I don't know--I mean, he made the statement to the officer, anyhow, to 
save his own neck. Lawson therefore came before the Commissioner 
to sign this affidavit and that's the basis upon which the officers secured 
the search warrant. 

I take the position that if the officers acted in such a manner with 
a known felon, as Lawson had previously served a sentence for violations 
of the narcotics act, I think five years or something to that effect, and 

knowing of the gravamen of the offense, if he would be prosecuted 
on it, at this time he went along with them and signed this affidavit. 

I would like to bring that out because that information was not avail- 
able before. 

Your Honor, perhaps, might say why didn't I talk to Lawson before. 
I did call him up two weeks ago down in the cell but he was so abusive 
that I couldn't talk to him there in private, and he cursed me out and that 
was it. 

I felt duty bound to bring this to the Court's attention because the 
defendants have insisted that this is the situation as it existed, and I 
merely wanted to make the record for them because Your Honor knows 
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what the consequences would be. | 
THE COURT: Certainly. I will overrule your motion at this time 
without prejudice to your right to renew it at any point in the trial that you 
think it desirable to do so, and without prejudice to your right to offer 
testimony in support of your motion at such time as you think it is proper. 
MR. WILLIAMS: Your Honor, in order that I might not be jumping 
up and down so far as this material that Mr. Flannery is offering now, 
and identifying, may my objection go to that? 
THE COURT: The record will indicate that you object to the tender 
by the government of all evidence recovered in the apartment 
MR. WILLIAMS: Thank you, Your Honor. | 
THE COURT: Very well, and that will apply to your chent also. 
Mr. Robinson. 
MR. ROBINSON: Thank you. 
(In open court:) 
BY MR. FLANNERY: 
Q. Now, Detective Paul, did you initial the evidence which you re- 


covered? A. I did, sir. 
Q. Now, please step down here, if you will. andI don't want you 

to say anything for the moment. Would you just point to the various 

pieces which you recovered and as you point to each piece I will have the 


clerk mark it. 


Now, please point to the first one. A. This isa piece of jewelry. 
| 


and recovered. 
MR. FLANNERY: Mark this bag and its contents. : 
(Bag and its contents were marked 
Government's Exhibit No. 1 for 
identification. ) | 
MR. FLANNERY: I hand you this brown paper bag and its contents, 
known forthe record as Government's Exhibit No. 1 for identification. 
Keep your voice up so His Honor and the jury can hear you, and 
don't drop that. Identify it, will you please, if you can? A. This 
is the platter which at the time I first saw it contained an amount of a 
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white powder which was on the floor under the dresser in the premises. 
It is initialled with my name. My initials appear on the face of it. It 
was placed in this bag and my initials appear on the face of the bag too, 


sir. 

Q. Now, then, can you identify anything which contains the powder 

which was in No. 1 for identification? 
(Witness pointed. ) 

MR. FLANNERY: Mark this brown paper bag and its contents No. 
2, please. 

(Brown paper bag and contents 

were marked Government's 

Exhibit No. 2 for identification. ) 
BY MR. FLANNERY: 

@. Now, Detective Paul, face the jury and speak up loudly so the 
jury and Judge can hear you, and, handing you Government's Exhibit 2 
for identification, that brown property envelope and its contents, will 
you please state whether you can identify it? 

* * * * * * 

THE WITNESS: Yes, sir, this is the vacuum cleaner bag which I 
put on the vacuum cleaner to pick up the powder that had been sprayed in 
the room after the struggle with the defendant Frazier, the power that 
came from this platter and the other platter which had been recovered on 
the bed. 

My initials appear on the vacuum cleaner bag. 

BY MR. FLANNERY: 

@. Now, for the purpose of clarity as far as the record is con- 
cerned, Mr. Clerk, would you mark this vacuum cleaner bag and its con- 
tents 2-A, please. 

(Vacuum cleaner bag and contents were 
marked Government's Exhibit No. 2-A 
for identification. ) 

BY MR. FLANNERY: 

Q. Now, is there anything else in that bag No. 2? A. Yes, sir. 
My initials do not appear on this little envelope, sir. 
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appear on that envelope. 
Q. Whose initials are on there? A. William P. Butler, the 
chemist’s initials appear on there. 
MR. FLANNERY: So the record will be clear, please mark this 
small brown bag, also contained in No. 2, as No. 2-B. 


(Small brown bag was marked Government's 
Exhibit No. 2-B for identification. ) 


BY MR. FLANNERY: 
Q. Now, Detective Paul, do you identify any other of this evidence 


because you recovered it or initialled it? (Witness pointed. ) 
MR. FLANNERY: Mark this, please, No. 3. | 


(Brown envelope and contents were marked 
Government's Exhibit No. 3 for identification.) 


BY MR. FLANNERY: 

Q. Now, Detective Paul, handing you this brown sees and its con- 
tents, known for the record as Government's Exhibit 3, for identification, 
will you please tell the Court and jury whether you can identity that ? 

A. Yes, sir. My initials appear on the face of the envelope. This enve- 
lope contains a quantity of white powder which I removed from the bed, 
from the floor, from the window sill and other parts of the room, of the 
defendant's room, which originally came from this platter, the large 
platter recovered from the floor. : 

Q. And by "this platter,"’ for the record you mean eoveremict s 
Exhibit 1? A. Yes, Government's Exhibit 1. 

Q. For identification? A. Yes, sir, and another ie which was 

on the bed. | 

Q. Very well. Now, I note that this is sealed with cellophane tape. 


I will ask you at this time to open it, look in there, and see what it con- 
tains. A. It contains a quantity of a white powder, and also some empty 


gelatine capsules. 


Q. Now, the gelatine capsules, I note, are contained in another 
smaller brown envelope which is contained in No. 3. A. ‘Yes, sir. 

MR. FLANNERY: Mr. Clerk, I will ask you to mark the smaller 
brown envelope as 3-A for identification. 


| 
(Small brown envelope was marked Govern- 
ment's Exhibit No. 3-Afor identification. ) 
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BY MR. FLANNERY: 
@. Now, Detective Paul, did you either recover or mark any of this 


other evidence? 
(Witness pointed. ) 
MR. FLANNERY: Mr. Clerk, mark this envelope and its contents 
. 4. 

(Envelope and contents were 
marked Government's Exhibit 
No. 4 for identification. ) 

BY MR. FLANNERY: 

Q. Detective Paul, I will hand you a brown envelope known for the 
record as Government's Exhibit 4 for identification, the envelope and 

its contents. Can you identify that? A. Yes, sir. My initials appear 
on the face of this broken platter. This is the platter that was recovered 
by Officer Aiken in my presence. When I first saw this platter it was 
lying on the bed and had a quantity of a white powder in it. 

Q. Now, is there anything else here that you can identify because 
you marked it or recovered it? 

(Witness pointed. ) 

MR. FLANNERY: Mark this envelope and its contents No. 5 for 
identification, please. 

(Envelope and contents were 
marked Government's Exhibit 
No. 5 for identification. ) 

BY MR. FLANNERY: 

Q. Now, Detective Paul, I will hand you what is now known for the 
record as Government's Exhibit 5 for identification, a large brown en- 
velope and its contents. Can you identify it? A. Yes, sir. My initials 
appear on the face of it. This is the strainer that I first saw on the bed 
and which Detective Aiken recovered in my presence. 

Q. A strainer and what appears to be a stocking; is that right? 

A. Stocking, yes, sir. 
24 Q. How long have you been on the Narcotic Squad? A. A little 
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over two years now, sir. 

Q. Have you investigated many narcotic cases? A. Yes, sir, quite 
a few, sir. | 

Q. And are you familiar with the way heroin is cut ‘and mixed and 
made into capsules and so forth? A. Fairly so. sir, yes, sir. 

Q. What is the purpose of this strainer, Government's Exhibit 5 
for identification? A. This strainer is used to--they put all the powder 
through here to strain out the impurities or anything that ae be in there 
before they actually mix it. 

Q. And by powder, do you mean heroin? A. The heroin, the milk 
sugar, the quinine, the mannitol or anything else that might possibly be 


in it. 


Q. They strain it out in some fashion in a device sfice that? A. 
Yes, they do. | 
Q. Now, Detective Paul, is there anything else that you recovered 


or marked in any way? 
(Witness pointed. ) 
MR. FLANNERY: Mark this brown envelope and its contents No. 
6, please. | 
(Brown envelope and contents 
were marked Government's 
Exhibit No. 6 - identification. ) 
BY MR. FLANNERY: | 
Q. Handing you a large brown envelope known for the record as 
Government's Exhibit 6 for identification, the envelope and its contents, 
can you identify that? A. My initials appear on the face of the envelope. 
Q. Very well. A. My initials appear on the back of this. This is 
the mirror which was whole at the time I first saw it and was lying on the 
bed, and contains a trace of a white powder. ! 
Q. Is there anything else which you recovered? 
(Witness pointed. ) 
MR. FLANNERY: Mark this No. 7. 
(Brown envelope was marked 


Government's Exhibit No. 7 
for identification. ) 
BY MR. FLANNERY: 
_Q@. Handing you a small brown envelope marked Government's 
Exhibit 7 for identification, the envelope and its contents, can you 


identify that? A. Yes, sir. My initials appear on the face of this 


envelope, sir. 

Q. Where did you first see that? A. These are 55 gelatine cap- 
sules containing a white powder which I first saw on the bed, which 
Detective Aiken first recovered on the bed in my presence, sir. 

Q. And they were handed over to you, the 55 capsules? A. Yes, 


Q. And did you put the 55 capsules in this small brown envelope? 
A. Detective Aiken did. 

Q. In your presence? A. Yes, sir. 

Q. And you initialled it? A. Yes, I did, sir. 

Q. You identified that by your initials and the date appearing 
thereon? A. The initials and the date on the face of it. 

@. Is there anything else now which you recovered there? 

(Witness pointed. ) 

MR. FLANNERY: Mark this, please. 

(Brown envelope and contents 

were marked Government's 

Exhibit No. 8 for identification. ) 
BY MR. FLANNERY: 

Q. Iwill hand you Government's Exhibit 8 for identification, this 
brown envelope, and its contents. Can you identify that? A. Yes, sir. 
My initials appear on the face of this envelope, sir. 

This is a bottle-top cooker. My initials appear on the bottom of 
the same. 

Q. What isacooker? A. A cooker is any instrument, and usually 
a bottle top, which addicts or users of narcotics cook up their heroin in. 
It has a small piece of cotton there which they use as a strainer, which 
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is still in there. The bottom is burned from the matches or smoke or 
candle. | 
Q@. You mean they heat the heroin some way for some purpose ? 
A. Yes, the heroin which comes in powder form is placed in here, a few 
drops of water is placed in it, and then the bottle top is heated by candle 
or match which makes it black like this, and the heroin dissolves ina 
water solution. Before they can inject it in themselves a have to get 
it into solution. 
Q. Allright. A. This is the hypodermic syringe and the needles 
which Officer Aiken recovered in my presence, together with the cooker. 
Q. Very well. Is there anything else which you can identify ? 
(Witness pointed. ) | 
MR. FLANNERY: Mark this 9. 


(Brown envelope and contents 


were marked Government's 
Exhibit No. 9 for identifica- 


tion. ) | 


BY MR. FLANNERY: 
Q. Handing you this brown envelope and its contents known for the 
record as Government's Exhibit 9 for identification, can you identify 
that? A. Yes, sir. My initials appear on the face of this envelope. 
Q. What is that, sir? A. This is a set of measuring spoons. 
My initials appear on this one in particular which has a trace of a white 


powder. i 
Q. Where were they recovered? A. Recovered on the bed, by 
Officer Aiken in my presence. | 
Q. Is there anything else that you recovered? 
(Witness pointed. ) | 
MR. FLANNERY: Mark this 10, please. 
(Brown envelope and contents 
were marked Government's 
Exhibit No. 10 for identification. ) 
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Q. Handing you this large brown envelope known for the record as 
Government's Exhibit No. 10 for identification, that is the envelope and 
its contents. Can you identify that? A. Yes, sir. My initials appear 


on the face of the envelope. 
Q. Very well. A. This is a kewpie doll which was on the bed with 


the defendants, and during the struggle it picked up a quantity of white 
powder, recovered by Officer Aiken in my presence. 

Q. Is there anything else that you can identify? 

(Witness pointed. ) 

MR. FLANNERY: Mark this, please. 

(Can and contents were marked 
Government's Exhibit No. 11 
for identification. ) 

BY MR. FLANNERY: 

Q. Ihand you this, known as Government's Exhibit 11 for identi- 
fication. A can and its contents. Can you identify that? A. Yes, sir, 
my initials appear on the side and on the top cover. 

This is a can of milk sugar which Detective Aiken recovered in 
my presence on the bed in the defendant's house. 

Q. Is there anything else you can identify ? 

(Witness pointed. ) 

MR. FLANNERY: Mark this bottle, please. 

(Bottle was marked Govern- 
ment's Exhibit No. 12 for 
identification. ) 

BY MR. FLANNERY: 

@. Handing you this bottle and its contents, known for the record 
as Government's Exhibit 12 for identification, can you identify that? 

A. Yes, sir. My initials appear on this bottle of quinine sulphate, which 
is full, which Detective Aiken recovered in my presence from the top of 
the dresser in the bedroom. 

Q. Is there anything else that you recovered which you can identify? 

(Witness pointed. ) 
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MR. FLANNERY: Mark this envelope and contents, please. 
(Paper bag and) contents were 
marked Government's Exhibit 
No. 13 for identification. ) 

BY MR. FLANNERY: | 

Q. Iwill hand you Government's Exhibit 13 for identification, that 
brown paper bag and its contents. Please tell the Court and jury what that 
is. A. My initials appear on the face of the bag. My initials appear on 
this. This is the pillow case which came from the pillow which was on the 
bed. It contained a quantity of powder. | 

Q. Did you recover anything else, Detective Paul? A. That was 

all. | 

* * * | 

BY MR. FLANNERY: | 

Q. Now, then, with respect to any of the capsules or any of the 
white powder which you recovered as you have testified, did you see any 
tax stamps on any of that evidence? A. No, sir, I did not. 

Q. Were there any tax stamps on any of this evidence which con- 
tained powder or traces of powder or capsules which contained powder? 
A. No, there wasn't. 

MR. FLANNERY: Your witness. 

CROSS-EXAMINATION 
BY MR. WILLIAMS: 

Q. Mr. Paul, you stated you were on the sidewalk when you saw 
the officer knock on the door? A. I was on the sidewalk with Detective 
Didone; that's right. | 

Q. Where is the sidewalk in respect of this door that you are 
speaking about? A. You go up a series of steps to the front door. I 
would say I was 10 feet from the front door. 

Q. How many series of steps do you goup? A. . the best of my 


recollection it is two short flights of steps. I don't recall the exact number 
of steps going up. , ~ n * | x 


Q. Very well. You stated that he knocked on the door-- was that 
| 
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Somerville or Aiken? A. Officer Aiken and Somerville went to the 
front door. 

Q. Who knocked on the front door? A. I don't recall which of the 
two officers knocked on the door. Both of them went to the front door. I 
believe Officer Aiken knocked on the door. 

Q. Why do you say he knocked on the door? A. I believe where I 


stood from I could see him knocking on the door. 

Q. You could see the knocking on the door. A. To the best of 
my recollection, yes, sir. 

* * * * * * 

Q. Let me ask you this: Was the door open when you went in? 

A. When I got to the door the door was open, yes, sir. 

Q. Did it swing in or did it swing out? A. AsI recall it swung in. 

* * * * * * 

Q. Did you see Officer § omerville force the door open? A. Yes, 
I did. 

Q. And how did he force it open, by kicking it or shouldering it, 
or in what manner would you say, sir? A. He used his shoulder against 
the door. 

Q. He used his shoulder and knocked the door open? A. That's 
correct. 

* * 

(In open court:) 
BY MR. WILLIAMS: 

Q. On this occasion of January 22 when you went to this house, 
that is to the Myrtle Avenue place, you were armed with a search warrant 
--that is, someone in the squad--supported by an affidavit. Isn't that 
correct, sir? A. That is correct. 

Q. Now, had you made any previous or had any previous connec- 
tions with Frazier with regard to any narcotics? A. Are you referring 
to before we obtained our search warrant? 

Q. Yes. Did you have any personal acquaintanceship with him 
prior to obtaining the search warrant? A. I had no personal acquaintance- 
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MR. FLANNERY: Mark this envelope and contents » Please. 

(Paper bag and contents were 
marked Government's Exhibit 
No. 13 for esi aauuasa 

BY MR. FLANNERY: 

Q. Iwill hand you Government's Exhibit 13 for identification, that 
brown paper bag and its contents. Please tell the Court and jury what that 
is. A. My initials appear on the face of the bag. My initials appear on 
this. This is the pillow case which came from the pillow which was on the 
bed. It contained a quantity of powder. 

Q. Did you recover anything else, Detective Paul? A. That was 

all. 

* * * 

BY MR. FLANNERY: 

Q. Now, then, with respect to any of the capsules or any of the 
white powder which you recovered as you have testified, | did you see any 
tax stamps on any of that evidence? A. No, sir, I did not. 

Q. Were there any tax stamps on any of this evidence which con- 
tained powder or traces of powder or capsules which contained powder? 
A. No, there wasn't. 

MR. FLANNERY: Your witness. 

CROSS-EXAMINATION 
BY MR. WILLIAMS: 

Q. Mr. Paul, you stated you were on the sidewalk when you saw 
the officer knock on the door? A. I was on the sidewalk with Detective 
Didone; that's right. | 

Q. Where is the sidewalk in respect of this door that you are 
speaking about? A. You go up a series of steps to the front door. I 
would say I was 10 feet from the front door. | 
Q. How many series of steps do you goup? A. To the best of my 


recollection it is two short flights of steps. I don't recall the exact number 
of steps going up. , x ns * | * 


Q. Very well. You stated that he knocked on the door-- was that 


38 


Somerville or Aiken? A. Officer Aiken and Somerville went to the 
front door. 

Q. Who knocked on the front door? A. I don't recall which of the 
two officers knocked on the door. Both of them went to the front door. I 
believe Officer Aiken knocked on the door. 

Q. Why do you say he knocked on the door? A. I believe where I 


stood from I could see him knocking on the door. 

Q. You could see the knocking on the door. A. To the best of 
my recollection, yes, sir. 

* * * a * * 

Q. Let me ask you this: Was the door open when you went in? 

A. When I got to the door the door was open, yes, sir. 

Q. Did it swing in or did it swing out? A. As I recall it swung in. 

ok * * * * * 

Q. Did you see Officer S omerville force the door open? A. Yes, 
I did. 

Q. And how did he force it open, by kicking it or shouldering it, 
or in what manner would you say, sir? A. He used his shoulder against 
the door. 

Q. He used his shoulder and knocked the door open? A. That's 
correct. 

* * 

(In open court:) 
BY MR. WILLIAMS: 

Q@. On this occasion of January 22 when you went to this house, 
that is to the Myrtle Avenue place, you were armed with a search warrant 
--that is, someone in the squad--supported by an affidavit. Isn't that 
correct, sir? A. That is correct. 

Q. Now, had you made any previous or had any previous connec- 
tions with Frazier with regard to any narcotics? A. Are you referring 
to before we obtained our search warrant? 

Q. Yes. Did you have any personal acquaintanceship with him 
prior to obtaining the search warrant? A. I had no personal acquaintance- 


ship with him, no, sir. 

Q. Did you know one Theodore Lawson? A. Yes, I did. 

Q. And had you arrested one Theodore Lawson a few days before 
that time for narcotic violation? A. No, sir, I did not.! | 

Q. Or someone on your squad? A. The squad had, yes, sir. 
Some members of the squad had. 

Q. And do you know of your own personal knowledge what was said, 
or was any inducement offered to Theodore Lawson to cause him to sign 
an affidavit supporting your search warrant in this case? A. No, sir, 
no inducement was made to him. He was informed that anything that he 
did do as far as cooperation would be brought to the attention of the United 
States Attorney. He was arraigned at the Commissioner's and after he 
was arrainged he then signed the affidavit along with Detective Aiken and 
myself in front of the United States Commissioner. | 

MR. WILLIAMS: No further questions, Your Honor. 

THE COURT: Mr. Robinson, do you have any questions? 

MR. ROBINSON: Just a few. | 

CROSS-EXAMINATION | 
BY MR. ROBINSON: 

Q. Detective Paul, could you tell us approximately how long you 
remained on the sidewalk after Detectives Aiken and Somerville went to 
the front door? A. They were at the door a matter of 20, maybe 30 
seconds. Avery short period of time. And then Officer Somerville 
forced the door with his shoulder and I immediately went up the steps 
behind Officer Aiken and Officer Somerville. | 


* * 


THOMAS DIDONE, JR. | 


was called as a witness by the government and, having been first duly 


sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY,MR. FLANNERY 


| 
* * + * 


Q. You are a member of the Metropolitan Police Force? A. I 


am, sir. 

Q. And you are attached to the Narcotic Squad? Is that not correct, 
sir? A. That's correct, sir. 

Q. Now, I call your attention to January the 22nd, 1959, and you 
were so employed on that date, were you not? A. Yes, sir. 

@. And did you on that date, January 22, 1959, have occasion to 
go to 2628 Myrtle Street, Northeast? A. I did, sir. 

Q. That is in the District of Columbia, is it not? A. Yes, sir. 

Q. Did you go there around 3:30 p.m.? A. About that time, sir. 

Q. Did you go there with other officers? A. Yes, sir, I did. 

Q. Who were they? A. Officers Paul, Aiken, and Somerville. 
I was with them, sir. 

Q. You were withthem? A. Yes, sir. 

Q. Now, when you arrived at that place at around 3:30 p.m., on 
January the 22nd, 1959, what did you do? A. Well, I was with Officer 
Paul. We remained on the sidewalk in the front of that house, and Offi- 

cers Aiken and Somerville went to the front door of the house, and 
Officer Somerville--I believe it was Officer Somerville--had the search 
warrant in his possession for the premises. 

@. And what, if anything, did you see from that vantage point or 
what did you do? A. Well, from the sidewalk I could see Officers 
Aiken and Somerville at the front door, and they remained at the front 
door for a while, and I saw, I believe it was Officer Somerville, held 
something up to the glass on the door, and then after a short period of 
time I saw Officer Somerville and Aiken go into the front door. At that 
time Officer Paul and myself went to the front door and went in the front 
door. 


Q. And then after you went to the front door what did you see or do? 
A. As I went in the front door I went up the stairway behind Officer Aiken 
and Officer Paul.| I was a distance behind them, and as I got up the stair- 
way there was a bedroom on the second floor a little ways from the head 
of the stairway. As I got to the doorway of that room I observed Officer 
Paul and Officer Aiken struggling with the defendant Frazier, and I ob- 
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served the defendant Gravette hanging over Officer Paul's back, more 
or less struggling with him over his back. I then got the defendant 
Gravette by the arm and put her to the doorway of the room into the hall- 
way, and told her to stay there. | 

I then assisted Officer Aiken and Somerville in controlling the 
defendant Frazier who was struggling. 

After he ceased struggling, I held him by the belt and Officers 
Aiken and Paul went to the left side of the bedroom and to the bed where 
there was a lot of powder and a plate, everything that had been disrupted 
during the struggle. 

Officer Crinitsky then came in and I gave the defendant Frazier to 
Officer Crinitsky and asked him to hold him, and I then went to the right 
side of the bedroom. There is a window and a wall on the right side of 
the bedroom and on the right corner of the bed is a little bedside table. 

I was in about that position when Officers Paul and Aiken, who were on 
the left side of the bedroom recovered a platter from the vicinity of the 
bureau which is on that side of the bedroom. And as Officer Paul placed 
the platter on the bed or in the vicinity of the bed, the defendant Frazier 
broke free from Officer Crinitsky's grasp, and he went toward the bed. 
I was on the side of the bed and I attempted to stop him. and we both fell 
on the bed, and the powder again flew all over the room. 

The defendant Frazier continued to struggle. We got off the bed and 
he continued to struggle and he butted toward me and toward the window 
that was there. We continued to hold him and he kept struggling and 
kicking, and I said, "Let's get him out of the room, maybe he will quiet 

down," and as we were going out the room, we carried him. He 
kept struggling and we were carrying him, and as we got through the 
doorway, halfway through the doorway of the bedroom leading into the 
hallway, the defendant Frazier bit my left leg behind the knee, and I let 
out a yell, and I says, "He's got my leg," and he wouldn't let go of the 
leg and I couldn't push him off of it and I took my blackjack out of my pocket 
and I hit him on the head trying to get him loose, and he wouldn't let go of 
the leg, he still had his teeth dug into it, and I told Officer Paul who was 


to my ieft and at the head of the defendant Frazier, I says, "Dave," I 
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says, "he won't let go," and Officer Paul pried him loose of my leg. 
Q. And then what happened after that? A. Well then as soon as 
I got my leg free, I left and the defendant Frazier was struggling, and I 


left and went down the stairs and rolled my leg up and looked at my leg, 
and when I seen that the skin was all tore off and everything, Detective 
Ernst took me to the Washington Hospital Center. 

Q. Did you receive treatment as a result of that bite on your leg? 


A. Yes, sir. The doctor at the Washington Hospital Center, they treated 
my leg, cleaned it all out, cut some of the skin away, and bandaged it and 

they X-rayed my back, and I was ordered to report to the clinic-- 
no, back to the office, I was ordered to report to the clinic the next 
morning. 

Q. Did you go to the clinic for further treatment? A. Yes, sir, 
I went to the clinic the next morning. The doctor re-dressed the leg and 
re-put medication on it, and he told me that-- 

@. You can't say what he told you but let me ask you this: How long 
did you continue to receive treatment for that leg? A. I did not go back 
to duty that day. I was off--the next day was a Friday. I was off Saturday 
and Sunday. I went back to the clinic on Monday, and I continued to go 
back to the clinic for about three or four visits with days between after 
that, sir. 

Q. Now, Detective Didone, do you have a scar on your leg today 
as a result of that bite inflicted on you by the defendant Frazier on January 
22? A. Yes, sir, I do. 

Q. Please stand up, if you will, and exhibit that scar to the court 
and jury. 

THE COURT: Step down in front of the jury box. 

MR. FLANNERY: I would like you to show it to His Honor, if you 
will, and then I will have you exhibit it to the jury. 

(Witness exhibited leg. ) 
THE COURT: Very well. 
MR. FLANNERY: Now, show it so all the jurors can see it, please, 


sir. 


43 


(Witness exhibited leg. ) | 
BY MR. FLANNERY: 

Q. Now, pointing to the inner part of your left leg by the side of 
the knee, is that the scar you are referring to? A. Yes, this is the 
scar in here. | 

Q. A-scar appearing to be about the size of a silver dollar, you 


would say? <A. About that size. | 
* * * * | 
CROSS-EXAMINATION 

BY MR. WILLIAMS: 


* * * * * ' * 


Q. You stated that you were standing down on the sidewalk, is 
that correct? A. Prior to entering the house, yes, sir. 

Q. I meant prior to entering, yes. A. Yes. | 

Q. And that Officer Somerville had the search warrant for the house. 
A. That is the best of my recollection, either he or Officer Aiken had it 
for the house. | 

Q. And someone went through the door. A. They went through the 
door. They may have knocked on the door or something. I was away from 
the thing, the front of the house, by this parking area in front of the house, 
and then there was steps and there was a sidewalk, and I could see him 
up at the doorway, sir. : 

Q. Did you see Officer Somerville kick the door in? A. No, sir, 


I heard a noise and seen him go in. : 


* * * * * | 
FELIX AIKEN 
was called as a witness by the government and, having been first duly 
sworn, was examined and testified as follows: | 
* * * * 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
2. You are za member of the Metropolitan Police Foree, = you 


not, sir? A. Yes, sir. 


Q. Attached to the Narcotics Squad? A. Yes, sir. 
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Q. You were so employed, were you not, on January 22, 1959? 


A. Yes, sir. 

Q. Andon that date did you with other officers go to 2628 Myrtle 
Street, Northeast? A. Yes, sir, I did. 

Q. That is in the District of Columbia? A. Yes, sir. 

Q. About what time did you go there? A. About 3:30 p.m. 

Q. With whom did you go there? A. Went with Officer Somerville, 

Detective Dave Paul, Detective Didone, Officer Crinitsky, and I 
believe Detective Ernst. 

Q. When you arrived in that area what did you do? A. I and Of- 
ficer Somerville went directly to the front door of the premises. 

Q. And what did you do when you went to the front door of the 
premises? A. I waited as Officer Somerville knocked on the door, 
and shortly after I showed a woman my badge. 

Q. Did you have something in your possession at that time? 

A. Yes, sir, I did. 

Q. What was that? A. Ihada United States Commissioner's 
search warrant for the premises. 

Q. When the lady came to the door you say you showed her your 
badge. Did you say anything? A. Officer Somerville showed her his 
badge. He was standing in front of me. And I also had my badge out which 
I showed her at that particular time. 

Q. And was anything said to her, by either you or Officer Somer- 
ville? A. Officer Somerville told her he was a police officer and he had 
a search warrant for the premises and he wanted to get in. 

Q. And then what happened at that point? A. The woman turned 
around and walked away from the door. At this time Officer Somerville 
said again in a loud voice that he had a search warrant for the premises 
and he was a police officer, he wanted to be admitted, and opened the 
door, forced the door and it just came open. 

Q. He forced the door and just came righton in? A. Yes. 

Q. Did you go in with him? A. I went in right behind him. 

Q. And having gained access to that place as you have described, 
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what did you see or do next? A. I went up, immediately upstairs. I 
was followed upstairs by Detéctive Dave Paul. I went to the front bed- 
room. | 
Q. Allright. A. And Officer Paul passed me as I got to the head 
of the stairs. I started to another room, and I looked in another roam, 
the bathroom, and then Officer Paul went directly to the front room and 
I followed him through the door. | 

Q. Where was this room with relation to the head of the steps, ;the 
room to which Officer Paul went and into which you followed him? - 
A. We went north going up the stairs and the room was directly in the 
rear, that is, it was south as you come to the--you go in| in a northerly 

direction and then you would turn and go south. : . 

Q. Was it right or left at the top of the steps? A. | roe you turn 
right at the top of the steps. 

Q. Now, then, what happened as you went to this room with De- 
tective Paul preceding you? A. AsI entered the room, I observed the 


defendant Leroy Frazier and the defendant Gravette, they were around 


the bed, standing--as I came into--as I first saw them coming into the 
room they appeared to be getting up from the bed. Gravette was a little 
bit higher than the defendant but they were both--one was on one side of 
the bed, the other was on the other side of the bed. | 

Q. And then what happened from that point on? A. I observed also 
at this particular time a quantity of empty capsules on the bed and also 
there was some capsules that were completely filled with white powder 
and other narcotic paraphernalia on the bed. 

Q. Allright. A. Before we could get into the room completely 
the two defendants came to us and tried to keep us from entering the 
room. | 

Q. How did they do that? A. Well, they came directly and tried 
to push us out of the room. 

Q. And what happened from that point? A. At this point Officer 

Paul and I grabbed the defendant Frazier and we got him under con- 
trol, and the other officers came into the room and Officer, I think, 
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Officer Didone was the next officer into the room. We turned Frazier 
over to Detective Didone, and we started to recover the evidence that was 
on the bed at that time. 

Q. What was onthe bed? A. There was a mirror with a quantity 
of loose white powder on the bed. It is what is known as a type of para- 
phernalia, a stocking that is used in cutting narcotics. That was on the 
bed. 

Q. And anything else or was that all? A. There were empty 
capsules, and capsules that were filled with white powder. 

Q. Then what else did you do? A. I started to recover it. I did 
actually recover 55 capsules of white powder. 

Q. From the bed? A. Yes, sir. 

Q. Iwill hand you Government's Exhibit 7 for identification, a 
brown envelope containing a number of capsules which in turn contain a 
white powder. 

Are they, the capsules contained in that bag--are they the 55 cap- 
sules which you recovered from the bed on that day? A. Yes, sir. 

Q. How do you identify the bag and its contents? A. I identify 


it by my handwriting on the envelope, which I placed them into this en- 


velope and I marked this envelope at that time for further identification. 

Q. With your initials, date and the time? A. My initials, the date, 
the time, and the number of capsules in there. 

Q. Very well. Now, did you see any tax stamps of any kind on 
those capsules at that time? A. No, sir. 

* * * * * * 

Q. ..**** Now, what did you do next after that? A. After re- 
covering these? 

Q. After recovering these capsules, yes. A. I observed Officer 
Paul remove from under the dresser a quantity of loose white powder and 
he started to place this powder on the bed. At this time--at the same 
time he recovered the powder and started to place it on the bed, Leroy 

Frazier broke loose from Detective Crinitsky. He had been turned 
over to Crinitsky by Officer Didone. And as Paul placed it on the bed he 
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came over and upset the bed and tried to knock the powder and the other 


capsules in the room--he successfully did that. 

Q@. And then what happened after that? A. We tried to get him 
under control again; that is, Officers Paul, Didone and I believe Crinitsky-- 
yes, Crinitsky was in the room at this time. They tried to get him under 
control, and they did get ahold of him at one time and they were trying to 
get him out of the room. Officer Paul, I think he was holding his arm, 
and I grabbed his feet and we tried to get him through the door. 

In going through the doorway Officer Didone was bitten, I think it 
was on the left leg, by the defendant, and we tried to get him to release 
Officer Didone's leg, but he just wouldn't turn it loose. : 

Q. Now, keep your voice up. Did you actually see him with his 
teeth fastened on Officer Didone's leg? A. Not when it fastened, but 
I saw it while he was biting. It was still there. | 

Q. Then what happened from that point, when they couldn't separate 
him from Officer Didone? A. Frazier was struck across the head with a 
blackjack. I don't remember which one of the officers, I am not sure 

which one of the officers hit him at that particular time. 


* * * * * * 


Q. Then what happened from that point? A. He was taken out of 
the room and he continued to fight until he was taken downstairs, and we 
then attempted to recover the narcotics, that is the loose narcotics, as 
well as the 55 capsules. ! 

* * * * 

CROSS EXAMINATION 
BY MR. WILLIAMS: 

* * * * * | * 

Q. Now, you and Summerville were at the door together, is that 
correct? A. Yes, sir. 

Q. And who knocked? A. Summerville did the mocking. 

Q. Sure he didn't ring the bell? A. Iam not sure that he did, but 
I don't remember him ringing the bell. I do remember him knocking. I 
don't think he rang the bell. | 
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Q. When he knocked, what happened? A. He knocked, and 
after a short time, a woman came to the door. And she just--at this 
time, Summerville showed his badge and identified himself and told 


them why he was there. 

At the same time, I showed my badge. The woman turned around 
and went away from the door. 

* * * * * * 

Q. Do you remember saying that Summerville knocked on the 
door. The woman came to the door and Summerville identified himself 
and the woman admitted us? A. I remember saying that Summerville 
identified himself, but I don't think the woman admitted us. No, she didn't 
admit us. 

* * * cd * * 

Q. All right. Now, how did you show the woman the identification ? 
A. He showed the woman the identification through--Summerville held it 
in his hand like this and she was--was a clear glass there in the door that 

she could look through. 

Q. And how did Summerville open the door, then? A. The door-- 
he just pushed on jit and it came open and he didn't have to break in or 
anything. 

Q. Isee. Didn't have to shove the shoulders like that to the door? 
A. No, sir. 

Q. Didn't have to take his foot and kick it in, did he? A. No. 

Q. Sure of that? A. Sure. 

Q. Now, how did the people get in the back? A. I have no knowledge 
of how they got in the back. 

Q. You didn't admit them, did you? A. No, sir. 

Q. Now, when you went inside of the house, who did you observe 
that was present?) A. I observed some people on the first floor. I 
didn't recognize any of these people on the first floor as the defendant 
or either narcotic addicts. 

I went immediately to the second floor, the front room. 

Q. Now, query. Who did you observe on the front floor, the first 
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floor? A. I don't know them by name. I know that there was several 

I would say, men down there, and it wasa woman--~woman who was 
later identified as the woman who came to the door. : 

Q. And who--the woman who was later identified as the woman 
who came to the door, and what was that identification? ! A. Well, 
when I came in, I saw this woman sitting there, who had come to the door. 

Q. You say she was later identified. You mean the name and what 
not? A. I believe it was the wife of the defendant. | 

Q. You say you believe. A. I didn't get the name at that time. 

This is all second hand now after that. 

The only identification I made was the fact that she was the same 
woman in the premises that had come to the door. 

| 

* * * * * | *x 

Q. Did you see Mrs. Frazier on the second floor? A. No, sir. 

Q. Do you remember the lady coming out of the bathroom and some 
officer told her to get back in there? A. No, sir. I remember once a 
woman--that was later, after we had almost completed everything, there 
was a woman, I believe, Gravette went to the bathroom, some woman went 
to the bathroom. | 

THE COURT: The person Harrison that you asked about is available 
now, Mr. Williams. | 

MR. WILLIAMS: Very well. May he come in just for the officer to 
look at, sir? : 

(Mr. Harrison enters the room.) 
BY MR. WILLIAMS: 

Q. Did you see that gentleman there that day? A. Yes, sir. 

Q. And he was on the first floor when you entered, was he not? 


A. Icouldn't say that he was on the first floor when I went in. 

Q. Did you make a list of who was on the first floor and who was 
on the second floor? A. I know who was on the second floor, but I don't 
know who all was on the first floor. | 

Q. Well, was he on the second floor? A. He wasn't on the second 
floor. 
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Q. Was there a third floor there? A. No, sir. 

THE COURT: At this point I want to bring to your attention, Mr. 
Williams, that there is nothing in the record to identify who the man was 
who was brought into the room. You have used the pronoun "he." 

MR. WILLIAMS: "He."' Yes, Your Honor. 

BY MR. WILLIAMS: 

Q. Do you know that chap's name? A. No, sir. 

Q. That's Harrison. Odell Harrison. You didn't take his name 
that day, is that correct? A. I didn't, no, sir. 

Q. And you say you don't know whether he was on the first floor 
or not? A. Iknow he was in the premises, but I don’t know whether 
he was on the first floor or not. 

Q. Well, didn't you tell us when the officers entered the premises 
that he was not on the first floor? A. I don't think he could have been-- 
he could have been in the basement. 

Q. Well, was he? 

THE COURT: The witness has said he doesn't know where he was, 

Mr. Williams. 

MR. WILLIAMS: Very well, Your Honor. 

* x * * * 

JOSEPH WILLIAM SUMMERVILLE 
was called as a witness by the Government, and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 

* * a * * * 

Q. You are a member of the Metropolitan Police Force attached 
to the Narcotics Squad, is that not correct? A. It is. 

Q. You were so employed on January 22, 1959, were you not? 

A. Iwas. 

Q. Now, calling your attention to that date, did you have occasion 
to go to the premises 2628 Myrtle Street or Myrtle Avenue, Northeast, 
in the District of Columbia? A. I did. 
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Q. What time did you go there? A. We went there about 3:30 in 

the afternoon. | 

Q. With whom did you go there? A. I went there with Officer Aiken, 
Officer Paul, Didone, Krenitsky, Ernst and myself. | 

Q. Very well. Now, when you arrived at that place, what did you 
do? A. I went to the front door. | 

@. Did you go with another officer? A. I went with Officer Aiken. 

Q. Very well, and what did you do when you went to the front door? 
A. When I arrived at the front door, I walked up to the door and knocked 
on the door twice. | 

Q. Very well. Then what happened? A. There was a lady that 
came toward the door. She walked over to the door. 

I identified myself by my badge and I stated I was a police officer 
and we had a search warrant. | 

And at that time the woman walked back from the door and I knocked 
again and at that time she didn't open the door and I stated that we had a 
search warrant. And at that time I forced the door and went in. 

Q. Very well. Now, then, when you went in, what did you do? 

A. When I went in, I stayed on the front on the first floor. 

@. Very well. What did you see or do while you were staying on 
the front on the first floor? A. There were several people in there and 
I told them to remain seated and I kept them in their seats. 

Q. Very well. Now, did there come a time when you went some- 
where else in that house? A. There did not. ! 

@. You stayed downstairs? A. I stayed downstairs. 

Q@. All right. Did you ever go upstairs to a second floor room? 

A. No, I did not. | 

Q. Very well. Now, then, did there come a time when the officers 
| 
Q@. And had someone or some people with them? A. Yes, they did. 
@. And who did they have with them? A. They brought down 


who had gone upstairs came down? A. There was. 


Geraldine Gravette, Leroy Frazier, and another girl Cae downstairs, 
| 
Helen Smith. 


Q. Very well. All right. Was that the extent of your participation 


in the raid on the premises that day? A. It was. 
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CROSS EXAMINATION 
BY MR. WILLIAMS: 

* * * * * * 

Q. .Now, how close was the chair to the front door of this house, 
where the people were sitting in? You stated that you stayed on the first 
floor. A. How close? 

Q. Yes. A. Well, L- 

Q. Say like you were at the door. A. The nearest chair that I 
can recall to that front door was possibly as far as from here to this 
lady. 

MR. WILLIAMS: Well, then, would you care to say that would be 
about seven feet, Mr. Flannery? 

MR. FLANNERY: I would say nine. 

MR. WILLIAMS: Take one or two. 

BY MR. WILLIAMS: 

@. And who was sitting in that chair? A. There was some men 
sitting there. I didn't notice exactly who was sitting where. 

Q. You know Harrison, don't you? A. Harrison? 

Q. Harrison. Odell Harrison, yes. A. No, I don't. 

MR. WILLIAMS: I will ask you some questions while they are 
bringing him out, if Your Honor please. 

* * *x * * * 

MR. WILLIAMS: May he look at the witness now, please? Will you 
stand up please? 

Your Honor, this is Odell Harrison. May the witness observe him? 

THE COURT: Very well. 

(Mr. Harrison leaves. ) 
BY MR. WILLIAMS: 

Q. Do you recall seeing Odell Harrison there? A. I recall him. 

@. He wason the first floor, wasn'the? A. Yes, he was. 

Q. And you didn't say anything to him, did you? A. I just told 
everyone to remain seated. 


Q. Isee. Now, let's go out front again. When you pushed the 
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door, you say you shoved it open. How did you shove it open? A. With 


my hand and my arm. 


* * * * * | * 

©. What part of the door was the knob? A. IfI recall correctly, 
the door opened back, push the knob and the door opened back. 

* *x * * * | * 

@. That's right. Now, did you ring the bell? A. I don't recall 
that I did. 

* *x * 

WILLIAM P. BUTLER 

was called as a witness by the Government, and having ae 

* * * * ad ey x 

MR. FLANNERY: Well, now, Your Honor, at this time I wish to 
offer into evidence Government Exhibits 15 and 16 for identification and 
also Government's Exhibits 2, 2A and 2B for identification. 

MR. WILLIAMS: As I said at the Bench, Your Honor, I object on 
the grounds given and others I will give at the close of the Government's 


case. 


THE COURT: Very well, I will overrule the objection and admit 


the exhibits. 
* * 


(At the Bench. ) | 


THE COURT: I must point out to you. Mr. Flannery, that the 
Exhibit 2B, a small brown bag, has not been identified by any of your 
earlier witnesses. 

The witness David Paul identified 2A as the vacuum cleaner bag 
which contained the white powder, etc., which came from Government 
Exhibit 1 on another platter. | 

When you asked Paul about 2B, he didn't give you any information 
about it. I don't think any other witness has testified about Exhibit 2B. 

The witness Felix Aiken identified 2A as the vacuum cleaner bag, 
and then you went to G3. I don't think you have any identification as to 
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source or continuity that relates to Exhibit 2B. 
MR. FLANNERY: I believe you are correct on that. Excuse me. 
And I rather believe at this point, Your Honor, that Mr. Butler can fill 


in that gap. 

I imagine that this is what happened. I think he took part of the 
contents of the brown envelope and put it in an envelope himself. 

THE COURT: I will admit in evidence Government's Exhibits 
G15 and 16, and Government Exhibit 2A. I will not admit Exhibit G 2B 
without further identification. 

MR. FLANNERY: Very well. 

(Government's Exhibits Nos. 
15, 16 and 2A for identification 
were admitted into evidence. ) 
(In open Court. ) 
BY MR. FLANNERY: 

Q. Now, first, Mr. Butler, I will hand you Government Exhibit 
2A, which has been introduced into evidence. 

Now, did you make a chemical analysis of the contents of that 
exhibit? A. Yes, sir, Idid. This was a vacuum cleaner bag and it 
was intact at the time I received it, all folded up much in the manner that 
it is now, and I cut the bag open and withdrew the contents, and I did anlayze 
the contents of this bag and found that it contained heroin hydrochloride and 
quinine hydrochloride and milk sugar, the heroin being the derivative of 
opium and a narcotic drug. 

In addition,| it contained a considerable amount of dirt and dust 
which was eliminated. 

Q. Now, sir, handing you 2B for identification, small brown en- 
velope, can you identify that? A. Yes, sir, I can. My initials are placed 
on the bag and are on the envelope, and this was contained in Government 
Exhibit 2, that property envelope, and this was a mixture of powder con- 
taining heroin hydrochloride-- 

Q. Well, before we get-- A. All right. 

Q. To that, when you got 2B for identification, when you first saw 
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it, was it in this brown bag like that? A. This 2B is the separated content 
that was extracted from the dirt material contained in the vacuum cleaner 
bag. This-- | 

Q. Did you so extract it? A. Yes, sir. | 

Q. Did you put it into 2B? A. Yes, sir, Idid. | 

Q. And you, therefore, identify 2B because you made markings 
on it? A. Yes, sir. | 

Q. Very well. And with respect, now, to the contents of 2B, so 
the record will be clear, I believe I interrupted you. What are the 
contents of 2B? A. Heroin hydrochloride, quinine hydrochloride, and 
milk sugar. | 

Q. All right. 

MR. FLANNERY: Your Honor, at this time, I wish to offer into 
evidence 2B. 

THE COURT: The exhibit will be admitted. : 

(Government's Exhibit 2B for 


identification admitted into 
evidence. ) 
THE COURT: The Court will assume again for the record a continu- 
ing objection to all of these exhibits on behalf of both defendants. 


MR. WILLIAMS: Yes, Your Honor. 

MR. ROBINSON: Yes, Your Honor. 

BY MR. FLANNERY: 

Q. Mr. Butler, I will hand you Government = 3 for identifi- 
cation, that brown envelope and its contents. 

I will ask you, sir, was that exhibit part of the contents of this box, 
Government Exhibit 16? A. Yes, sir, it was. ! 

Q. How do you identify it? A. I identify it by my initials and the 
laboratory number assigned to it, placed on the outside upper right hand 
portion of the envelope. | 

Q. Very well. Now, did you make a chemical analysis of any 
substance appearing on the exhibit contained in that bag? A . Yes, sir, 
I did. I found that this bag contained a mixture of heroin hydrochloride, 
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quinine hydrochloride and milk sugar, a total of 9.86 grains were found. 

It also contained a quantity of empty gelatin capsules which I then 
placed in this small envelope after separating them from the powder. 

This envelope was mine. When I originally got it, the capsules 

and the powder were mixed together. 

Q. Very well. Handing you Government Exhibit 4 for identifica- 
tion, this brown envelope and its contents, I will ask you, was this also 
a part of the brown box, the contents of the brown box No. 16 for identi- 
fication? A. Yes, sir, it was. 

Q. And did the broken plate contained in this envelope, was that 
analyzed by you for any purpose? A. Yes, sir, I swept off a small por- 
tion of powder that was clinging to that platter and I was able to determine 
that the powder did contain heroin hydrochloride and quinine hydrochloride. 

Q. Now, handing you Government Exhibit 5 for identification, this 
brown envelope and its contents, the contents being a strainer and a stock- 
ing, did you ascertain that that was part of the contents of Government 
Exhibit 16? A. Yes, sir, Idid. I found this envelope with these contents 
when I opened the box, and I analyzed, by dusting the various objects, 

I analyzed the residue that was adhering to them and found that the strainer 
and the silk stocking which is covering a metal coat hanger, I found that 
that powder was a mixture of heroin hydrochloride and milk sugar. 

Q. Now, handing you Government Exhibit 6 for identification, 
this brown envelope and its contents, I will ask you to look at that and 
state whether or not that was part of the contents of Government Exhibit 

16. A. Yes, sir, this was part of the contents of Government 
Exhibit 16. It is a broken mirror, which also contained traces of heroin 
hydrochloride and quinine hydrochloride, small amounts of white powder 
which were adhering to the surface of the mirror. 

Q. Now, Mr. Butler, I hand you a small brown envelope and its 
contents, the contents being a number of small capsules containing a 
white powder, Government Exhibit 7. 

Can you identify that as being part of the contents of the box Govern- 
ment Exhibit 16? A. Yes, sir, Ican. My initials and the laboratory 
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number assigned to it are placed on the envelope. 

This contained a total of 55 gelatin capsules. Each capsule was 
full of white powder and I analyzed a portion from each one of the cap- 
sules, and found that each capsule contained a mixture of heroin hydro- 
chloride, quinine hydrochloride and milk sugar. | 

The heroin is a derivative of opium and a narcotic drug, as the 
heroin was in all of the preceding samples. | 

Q. Handing you Government Exhibit 8, for identification, this 
brown envelope and its contents, do you identify that as being part of the 
contents of Government Exhibit 16? A. Yes, sir. I have my initials 
and the laboratory number placed on the outside of the envelope and this 
contains one bottle top which has been blackened by flame or carbon 

soot, a syringe and two needles in a syringe box. | 

I analyzed each one of those articles and found that each one of 
them contained heroin hydrochloride and quinine hydrochloride. 

Q. Very well. Now, then, handing you Government Exhibit 9 for 
identification, this brown envelope and its contents, can you identify 
that? A. Yes, sir, Ican. | 

Q. What is that? A. This was a nest of kitchen spoons, measur- 
ing spoons, and the spoons in total contained a quantity of white powder 
which was adhering to them. 

I analyzed that powder and found that it was heroin hydrochloride 
and quinine hydrochloride. | 


Q. Very well. 


* * * * * | * 


Q. Was part of the contents of Government Exhibit 16? A. Yes, 
sir, it was. | 

Q. All right. Now, I hand you Government Exhibit 10 for identifi- 
cation. I will ask you if you can identify it. A. Yes, sir, Ican. This 
also was a part of Government Exhibit 16, was contained in the box when 


I opened it. 
This is a small dalk and it is filled, the hair and clothing is about 
saturated with a white powder which I found to be heroin hydrochloride 


and quinine hydrochloride. 

Q. All right. Now, do you identify Government Exhibit 10, the 
envelope, by your initials and laboratory number? A. Yes, sir. 

My initials and laboratory number are placed on the upper right hand 
portion of the envelope. 

Q. Handing you Government Exhibit 11 for identification, can you 
identify that? A. Yes, sir. My initials are placed on the box anda 
laboratory number. This was contained in Government Exhibit 16 when 
it was opened. 

I analyzed the contents of this can and found that it contained milk 
sugar only. There was no narcotic drug contained in the box. 

Q. Has it been your experience as a chemist that often in analyzing 
prospective narcotics and finding heroin in these capsules, that you also 
find milk sugar? A. Yes, sir, it is almost universally true that the 

heroin will be cut or adulterated with milk sugar. 

Q. Now, I hand you this exhibit, Government Exhibit 12 for identi- 
fication. Can you identify that bottle and its contents? A. Yes, sir. 

My initials and laboratory number are placed on this bottle. This was 
also a part of Government Exhibit 16, that is, it was contained in the box 
when I opened it. 

I analyzed the contents of this bottle and found that it was quinine 
sulfate. No narcotic was found in the bottle. 

Q@. Has it been your experience that quinine sulfate is at times used 
to adulterate a mixture of heroin, or is used in some fashion with it? 

A. Yes, sir, it has been my experience that quinine is universally used 
with heroin, very widely used, I should say. 

However, quinine sulfate is rather rare. It is much less used than 
quinine hydrochloride is. 

Q. Handing you Government Exhibit 13 for identification, can you 
identify that? A. Yes, sir, I can. My initials and laboratory number are 
placed on the back of this paper bag. 

This was a part of Government's Exhibit 16. It was contained in the 
box when I found it. 
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This paper bag contains a white pillow case, and this pillow case 
contained a considerable amount of white powder which I analyzed and 
found the powder to be a mixture of heroin hydrochloride and quinine 
hydrochloride. 

Q. Thank you. Now, Mr. Butler, I will hand you eens 
Exhibit 17 for identification. Can you identify that? A. Yes, sir, I 
can by my initials and laboratory number placed on the upper portion of 
this envelope. | 

This was contained in the box Government Exhibit 16 when I opened 
it. It, in turn, contains a knife and a spoon, a regular table knife and 
spoon. 

Both the knife and spoon contained a white aeecanes which was 
clinging to the surface. 

I analyzed the white powder and found that in both instances, it was 
a mixture of heroin hydrochloride and quinine hydrochloride. 

Q. And heroin hydrochloride-- A. Isa derivative of opium 
and a narcotic drug. 

Q. All right. 

* * * * * i * 

MR. FLANNERY: Your Honor, at this time, I wish to offer into 
evidence the various exhibits 1 through 17, inclusive, with all the sub- 


headings. 
I will not offer Government Exhibit 18, and Government's 14 A and 
B, I believe, are the photographs. I won't offer the photographs at this 
time, either, Your Honor. | 

THE COURT: The Court will admit in evidence Government's 
Exhibits 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, and 17. Exhibits 15, 16, 


and 2A have been previously admitted. 


(Government's — Nos. 3, 
4, 5, 6, 7, 8, 9, 10, 11, 12, 
13, and 17, for identification, 
admitted into evidence. ) 
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MR. FLANNERY: * * * * * Ihand you Government Exhibit 1 for 

identification, and its contents, this plate. Did you have occasion to 
148 ascertain that this was part of the contents of Government Exhibit 

16? A. Yes, sir, Idid. Ihave placed my initials and the laboratory 
number on the paper bag, Government Exhibit 1, and I have also placed 
my initials on the platter. 

This contained, after sweeping it off, a total of 3 milligrams of 
white powder which was clinging to the entire inner surface of the platter. 

This was a mixture of heroin hydrochloride and quinine hydro- 
chioride and milk sugar. 

* * * * * * 

THE COURT: Are you offering Government's Exhibit No. 1 in 
evidence ? 

MR. FLANNERY: Oh, yes, Your Honor. 

THE COURT: The exhibit will be admitted. 


* x * * 


149 (At the Bench) 

* * * * * * 

151 MR. WILLIAMS: While we are here, Your Honor, may I ask Mr. 
Flannery, do you plan to close now? 

THE COURT: He has rested his case. 

MR. WILLIAMS: Oh, he has? Well, then, Your Honor, I would 
like to make a motion for a directed verdict of acquittal and I would like 
to also direct Your Honor's attention to the evidence which Your Honor 
has admitted. 

It seems to|me that the Government has not shown continuity of 
possession of these particular exhibits or that they have presented here 
today. 


All we have, as I recall now, is that the officer said they got this 
box and contents thereof on the 22nd day of January. 

The next thing we hear of it is that the chemist said that he re- 
ceived it on the 29th of January. 

Now, what, in the interim, happened to this material? Where 
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was it kept? Who was in charge of it? Was it tampered with? No 
evidence has been introduced in that regard, so, therefore, I say that the 
continuity of possession has not been established. | 

And I think that's essential, if one attempts to offer evidence. 

MR. FLANNERY: Well, it's been introduced into evidence, Your 
Honor, and I think that that point is not well taken at this stage. 

THE COURT: Mr. Williams has reserved the right, because of 
his attack on the search warrant, as I understand his position, to attack 
the admissibility of the evidence. | 

I will permit you to reopen your case, if you want to show where 
the evidence was in the period from the 22nd to the 29th. 

MR. FLANNERY: Very well. | 

THE COURT: I think that is purely a matter of formal testimony. 

I will permit you to reopen your case. | 

MR. FLANNERY: Thank you. 

THE COURT: And then you can renew your motion when this is 
finished on what other grounds you want to put on the record. 

MR. WILLIAMS: Well, I have evidence which I shall introduce, 

Your Honor. I don't know what--counsel here may have'a motion at 
this time. | 

THE COURT: I will let you come back to the Bench when the Govern- 
ment rests again. I think that's the better way. You may think of some- 
thing between now and then. | 

(In open Court) 
FELIX R. AIKEN 


was recalled as a witness by the Government, and having been previously 


duly sworn, was further examined and testified as follows: 
FURTHER DIRECT EXAMINATION | 
BY MR. FLANNERY: | 
Q. Officer Aiken, with respect to these various exhibits, namely, 
Government's Exhibits 1 through 17, from January 22, 1959, they were 
recovered, as you have testified, in whose custody did they remain un- 
til they were delivered to the chemist, as you have also testified? 
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A. They remained in my custody, sir. 
Q. Very well. Now, can you be a bit more specific. You recovered 


the evidence, as I recall your testimony, on January 22, at around 3:30 
p.m., or the time thereafter that it took you to recover it. 

Now, what did you do with the evidence on January 22 after you 
left 2628 Myrtle Avenue, Northeast? A. I placed it into the envelopes 
that I told you about and marked them for future identification and placed 
them in the office safe until the 29th, morning of the 29th, at which time 
I removed the box and everything and took it to the U.S. chemist on the 
29th. 

Q. Now, will you describe that office safe, please, for the record. 

A. It's a safe that we keep in the office and each one has a locker, 
each officer has a locker in that safe. And I put it in my personal locker 
in the safe and locked it. 

Q. And were you the only one to have a key to your personal 
locker which was in the safe? A. Officer Summerville hadakey. Just 
the two of us had keys. 

Q. Very well. And then on the 29th, you took this and delivered 
it to Mr. Butler, is that right? A. That's correct. 

Q. Removing it from the safe where you had put it on the 22nd? 
A. That's correct. 

Q. Did you remove it at all at any time during the period January 
22 to January 29? A. No, sir, not after I placed it in there on the 22nd. 
I didn't go back and move it until the 29th. 

Q. All right. 

THE COURT: Mr. Williams. 

MR. WILLIAMS: Yes, Your Honor. 

FURTHER CROSS EXAMINATION 
BY MR. WILLIAMS: 

Q. Officer, when did you seal this box up? A. On the 29th, on 

the 22nd rather. 

Q. Where did you get this box from? A. Officer Paul gave me 
that box. 
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Q. When? A. On the 22nd. 

Q. What time? A. Idon't remember the time. | 

Q. Well, what time did you place this stuff in the safe that you are 
telling us about? A. Well, it was late in the evening, I guess around 
8:00 or 9:00 o'clock, approximately 8:00 or 9:00 o'clock in the evening. 

Q@. When you left this house, it was around 3:30, was it not? 
A. That is right. | 

@. Where did you go? A. I went to the office of the Narcotics 
Squad. | 

Q. And what did you do after you got there? A. I placed that, at 
that particular time, in my desk, and made out an addict form and other 
papers on the defendant and immediately after doing that, I processed 
that evidence. | 

By that, I mean I put it in those envelopes and wrote up certain 
information that we had to write up in our office to keep our records 
straight. | 

Q. Now, as I understand it, you took this material and put it in 

your desk, is that correct? A. Well, ina drawer in my desk while 
I was right there. I never left it until the time I placed it in that box. 


Q. Let's go step by step. You took this and put it in a drawer in 


your desk, is that correct? A. That's right. 

Q. That was about what time? A. I guess that si about almost 
six o'clock. | 

@. What were you doing between 3:30 and six, with this stuff? 
A. We spent quite a bit of time searching the premises and I kept it in 
my possession until we left the premises. 

I think it was about 5:00 o'clock or 5:30 when we left the premises. 

Q. You left the premises about 5:30, is that correct? A. That's 
correct. : 
Q. And you went to where? A. Went to the office of the Narcotics 
Squad. | 

Q. Where is that? A. That's 300 Indiana Avenue. 

Q. What floor? <A. Sixth--fifth floor. 
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Q. And you took this material and put it in your desk, at that time, 

is that correct?: A. At that time, when I arrived at the office. 
157 Q. Now, what time did you turn it over--put it in the safe? A. I 

guess like I said, about 8:00 or 9:00 o'clock. 

Q. Well, was it 8:00 or was it 9:00? A. I don't know. 

Q. All right. Did you talk to the defendants? A. I talked to one-- 
two defendants all together. 

Q. Who did you talk to? A. I talked with Gravette and one other 
person that we didn't charge. 

@. What's the name? A. I don't recall the name. 

* * * * cs * 

A. It was aman. I made out the regular forms that we make out 
on them. 

Q. Was it Odell Harrison? A. It wasn't. 

* * * * * * 

158 Q. All right. Where did you talk to Miss Gravette? A. At my 

desk. 

Q. And that's on the sixth floor? A. Yes, sir, fifth floor. 

Q. Fifth floor. And at that time this material was in the drawer? 

Is that correct? A. Yes, sir. 

Q. Was the drawer locked? A. Yes, sir. 


* * * * * * 


Q. All right. Where did you talk to this man? A. At my desk. 

@. And who brought them in to talk to you? A. They came in the 

wagon, a man, a patrolman brought them in. 

@. Who brought them, well, were they brought right up to your 
office? A. Brought right up to the office in the room other than Frazier. 

Q. And put at your desk? A. No, sir, they were placed in the room 
against the wall, and as I talked to each person, I called them over to 
my desk and made out the forms and told them to go back to the wall. 

Q@. Was that in the same room as you were sitting? A. Yes, sir. 


Q. And how many persons were sitting in there at the time you were 
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there with these two persons that you referred to? A. I don't know. 
Q. Well, was there anyone else sitting in there? A. Yes, sir. 
Q. How many? A. I think there was at least one or two other 
officers in there. | 
Q. How many other persons were being interviewed? A. I would 
say three or four. : 
Q. And what's the size of that room? A. It'sa rather large room, 
I would say from that corner over to where the mike, well that desk 
over there, far desk, and about as wide as from here to where Mr. Flan- 
nery is sitting. | 
Q. Now, after you finished talking to these people, you said you put 
your stuff in this box? A. No, sir, not immediately. I took the stuff 
and took--made a preliminary field test on some of the powder. 
Q. Where did you do that? A. Right there in the room. 
Q. Right atthe desk? A. Well, no, sir, it'sa table right near 
my desk that I make the preliminary field test on. : 
Q. You walked over to some table? A. That's right. 
Q. Were other persons in the room? A. At this time, yes, sir. 
Q. Many or few? A. Same amount that I told you before. 
@. And then was the stuff locked up, still locked up in your desk? 
A. It wasn't locked up, because I had opened the desk to take the stuff 
out to test it. | 
@. Moved back and forth, is that correct? A. Yes, sir. 
162 @. Now, after you finished moving backward and forward in that 
room and testing it and going back, etc., what time did you put it 
in your box? A. Immediately thereafter. | 
* * * * * | 
166 Q. Do you have a baok over there in which you just put the date that 
you put this in the safe? A. Well, I don't know whether it's for the safe 
or whether it's for the time we bring it into the office. : 
Q. Iam talking about the safe. A. No, sir, nothing on the safe, 
nothing that connects it with the safe on things for that purpose. 
Q. Now, this safe can be opened by how many persons in your office? 


x 
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A. Two. The general safe can be opened by anyone, but the locker in 
the safe can only be opened by the two individuals that are partners. 

Q. The general safe can be opened by many, many persons, is 
that correct? A. Not by many, many persons. 

Q. By twenty at least, aren't there? A. No, sir. 

Q. How many? A. I don't know but it's not twenty. 

Q. Well, is it fifteen? 

THE COURT: Why don't you just ask the witness whether the 
members of the Narcotics Squad are the only ones that can open-- 

MR. WILLIAMS: All right. 

BY MR. WILLIAMS: 

Q. Are the members of the Narcotics Squad the only ones who can 
open it? <A. Yes, sir. 

Q. No other members of the Morals Squad can open it? A. No, 
sir. We are separate from the Morals Squad. 

Q@. Isee. How many members are on the Narcotics Squad? A. I 
think it's twelve. 

Q. Twelve? A. Yes, sir. 

Q. Now, inside this big safe there are how many compartments? 
A. There is one for each set of partners. I think it's about six. 

Q. Six. And for your part there is two keys, one for you and one 
for your partner? A. That's right. 

Q@. How about the captain? A. The captain doesn't have one to 
our personal lock. 

Q. Beg your pardon. A. The captain doesn't have a key to our 
personal lock, no, sir. 

Q. Beg your pardon. A. The captain does not have a key to our 
personal lock. 


Q. Oh. The captain does not have a key to your personal lock. 
I thought you said "knowledge." If you and Summerville are not there, no 
one can goin? A. That is correct. 
Q. No other key available for that? A. That is correct. 
Q@. By inspector, or anyone else? A. Not to my knowledge. I 


am sure there isn't. 
Q@. When you say not to your knowledge, you mean you don't know? 


A. Well, when they issued me the key, they only issued two, and those 
are the two keys that belong to that lock. As far as I know there are no 


other keys. 
Q. All right. Isee. Well, is there any reason why you kept this 


material in the locker from January 22, which was on what day of the week, 
sir? A. I don't recall what the day of the week was. | 

Q. Thursday, suppose I suggest that. A. Yes. | 

Q. Would that be right? A. Probably. : 

Q. Was there any reason why you kept this material in there from 
Thursday to Thursday? A. Yes, sir. | 

Q. Why? A. I went on leave. | 

@. Summerville was on this case, wasn't he? A. Ihandled the 


evidence. I recovered the evidence and I wanted-- 
Q. Do you know how many times Summerville-- | 
THE COURT: I think you are arguing with the withess. 
MR. WILLIAMS: I don't mean to argue, if Yar Honor please. 
BY MR. WILLIAMS: | 
Q. You don't know whether or not Summerville went into that 
locker during the time you were on leave? A. I don't know whether he 
went into the locker, no, sir. | 
@. Do you know whether anyone else went in there? A. Not to 
my knowledge. i 
MR. WILLIAMS: That's all. 
REDIRECT EXAMINATION 
BY MR. FLANNERY: 
@. You made some reference to a preliminary field test you made 
on the evidence when you had it in the office the evening of January 22, 
1959, did you not, sir? A. Yes, sir. | 
Q. What is a preliminary fieldtest? A. A preliminary field test 


is a test that we use to determine whether there is possibly narcotics in 


| 
the substance that we have seized and I wanted to check and see whether 
| 
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there was any narcotics in this white powder that we had seized from 

170 the defendant, and we perform that test by a marked reagent of 
some kind of acid that would give a certain reaction if there is heroin 
present in the substance which we are testing. 

Q. And what was the result of the preliminary field test that 
you performed on the white powder? A. It indicated by a positive 
color reaction the presence of opium. 

MR. FLANNERY: All right. That's all. 

MR. WILLIAMS: Excuse me, Your Honor. 

RECROSS EXAMINATION 
BY MR. WILLIAMS: 

Q. But a preliminary field test is not a conclusive test, is it? 
A. That is a matter of opinion. I give you my opinion. 

* * * * * 

THE COURT: I assume now that you rest your case, Mr. 
Flannery? 

MR. FLANNERY: Yes. 

MR. WILLIAMS: Your Honor, I would like to make a motion for a 
directed verdict of acquittal because it has not been shown that the en- 
trance to this property was legal. 

There has been conflict in the testimony in that regard from the 
officers present. 

bd % * * * * 

- - Ihave some feeling about this continuity of possession, 
Your Honor, even though you admit it in evidence and I would like to 
state my position which is simply this. 

It's not logical that a person would seize something and keep it for 
an entire week and then take it to a chemist, and what not, and bring it 
into Court, and tell the Court at that time that we had possession of this 
thing and when it hasn't been shown conclusively that this matter was 
under exclusive control of this particular officer. 

Now, Your Honor don't know how many other keys there are; Iam 
sure I don't, in view of the testimony the officer says that he only knows 
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that he has a key and his partner has a key--whether his. ‘superior, the 
inspector, has a key, he doesn't know. 

* * * * * * 

174 THE COURT: Mr. Robinson, do you have anything to add? I 
will assume you join in the motion for the purpose of the record. 

MR. ROBINSON: I join in the motion that Mr. Williams has made 
for the various reasons which he has set forth and I also move fora 
directed verdict of acquittal as to the defendant Gravette based on the 
insufficiency of the evidence presented by the Government. 

* * * *x * | * 

177 THE COURT: I think upon the basis of the evidence, the Govern- 
ment has carried its burden. I believe I must deny the motions in behalf 
of both defendants. | 

* * * * 

HAZEL FRAZIER 
was called as a witness by the defendant, and having been duly sworn, 
was examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. WILLIAMS: 

Q. Will you state your full name, please? A. My Name is Hazel 
Frazier. 

Q. And where do you live, Mrs. Frazier? A. 1 live at 2628 
Myrtle Avenue, Northeast. 

Q. Now, Mrs. Frazier, directing your attention to pees 22, 
of this year, about 3:30 or thereabouts, were you home? A. Oh, yes, 

I was. 


Q. Now, were you home when the policemen came into your house? 


A. Yes, sir, I was. 
Q. Where were you? A. I was in the bathroom. 
Q. And tell His Honor how you, and the ladies and gentlemen of 
the jury, how you first saw the officers in your house. A. Well, I 
179 heard them first. I didn't see them because I was in the bathroom 
with the door closed, and I heard a rumbling noise in the back of the 


house and also in the front. 

And by that time, I heard a rumbling on the steps and I came out 
of the bathroom and one officer was there. 

And he put his hand up over the door and told me to stay there. 
By that time, I didn’t see any other officer but just that one. 

@. And this bathroom is on the second floor? A. Yes, it was. 

Q. You said you heard a rumbling at the back door and the front 
door? <A. Yes, sir. 

Q. Did you have any conversation with any of these officers? 

A. Weil, just one. 

Q. Prior to the officer coming upstairs and telling you to get back in 
or stay in, whatever the case may be, did you ever go to the door and 
answer it? A. No, sir. 

Q. Did you hear the bell ring? A. No, sir. 

Q. Did you hear a knock on the door? A. No, sir. 

* * * x * 

CROSS EXAMINATION 
BY MR. FLANNERY: 

Q. Now, Mrs. Frazier, on what floor was this bathroom where 
you had been? A. On the second floor. 

Q. Second floor? A. Yes, sir. 

Q. Now, had you been in the bedroom which was occupied by 
Gravette and your husband? A. No, I had not. 

©. How long before you came out of the bathroom was it that you 
had seen your husband? A. I hadn't seen my husband, because I just 


came in the house from the doctor's with my little girl. 
Q. Well, had you seen him earlier that day? A. No, sir, I had 


not. 

Q. Were you aware of the fact that--when you came back from the 
doctor, that your husband was in one of the upstairs bedrooms with one 
Geraldine Gravette? A. Well, I think I heard his voice, yes. 

Q. You heard his voice? A. Yes. 

Q. Well, did you greet him or speak to him when you came back 
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from the doctor? A. I don't recall saying anything to him--that was 
upstairs. 


Q. How long had it been when the police got there, that you had 


been home from your trip to the doctor's? A. I don't know exactly. I 
just came in and put the baby in the chair and covered it up with a blanket 
and went straight upstairs to the bathroom because I ea to go to the 
bathroom. 

Q. Did Geraldine Gravette live there too? A. Yes, sir. 

Q. Whatis it? A. Yes, sir. 

THE COURT: What is it? 

THE WITNESS: Yes, sir, she did. 

BY MR. FLANNERY: ! 
Q. Where did she live? A. She hada room in there. 
Q. Which room? A. Front room. small front room. 


Q. Whose room was that where these defendants + were arrested? 
Who lived in that room? A. Geraldine. 

Q. That washer room? A. Yes, sir. 

Q. Geraldine Gravette's room? A. Yes. | 

Q. Now, where did your husband stay? A. He stayed there with 
all of us. 

Q@. Stayed with whom? A. He was there in the house like the rest 


of us. 
Q. Well, in what room did he live? A. When he was there, he 
stayed in my room. | 

Q. Your room. Was your room on the second floor too? A. Yes, 

Q. Did you ever see any white powder or capsules in Geraldine 
Gravette’s room? A. No, sir. I didn't never see any, only when the 
officer brought it downstairs, that was the only time. i 

THE COURT: Keep your voice up. | 

THE WITNESS: Only when the officers brought it downstairs. 

BY MR. FLANNERY: 
Q. Well, when the officers came downstairs, you si see white 
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capsules, didn't you? A. Yes, I did. 
MR. FLANNERY: I believe that's all. 
*x * * * 
183 HELEN SMITH 
was called as a witness by the defendant, and, having been duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION BY MR. WILLIAMS 
* * * * 


* 
Q. Directing your attention to January 22, 1959, were you in the 
Myrtle Street house? A. Yes, sir. 
Were you there when the police came? A. Yes, sir. 


Where were you when the police came in the house? A. Up- 


On the second floor? A. Yes, sir. 
Now, who else was on the second floor at that time? A. Geral- 
dine Gravette and Leroy Frazier. 

Q. Did you know whether or not Mrs. Frazier was up there at 

that time? A. No, I don't. 

Q. Do you know who was downstairs? A. I don't know the boys 
that was downstairs. 

Q. Well, there were a number of persons there, would you say? 
A. Yes, sir, there was. 

Q. Now, at the time, did you see the officers come up on the 
second floor? A. I saw DePaul. 

Q. And did you see any other officers up there? A. Not at the time. 

Q. Did you see Geraldine Gravette immediately before the officer 
came upstairs? A. Yes, sir. 

Q. What was she doing? A. Putting pennies in a little plastic 
thing that was on the dresser. 

Q. And that was in the front room? A. Yes, sir. 

Q. And did you take your eyes off of her from the time you saw 
her putting the pennies in the plastic thing, until you saw the officers 
with her? A. No. 

Q@. And where did you see the officer with her? A. He came 
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upstairs and I went in the other room. 

Q. And did he say anything to you? A. No, he didn't see me. 

Q. Did you hear my question? Did he say anything to you? A. 
No. : 
Q. What was Geraldine Gravette doing then? A, She was putting 
pennies in the little box. | 
Q. Did you see Geraldine come out in the hall? | A No, I didn't. 
Q. Where did you go? A. I went in the other room across--I 
went in the other front room right across the hall. | 

Q. Isee. Did you hear amypody ring the bell before you saw the 
officer? <A. No. | 

Q. Did you hear anybody knock on the door before you saw the 
officers? A. No, sir. 

MR. WILLIAMS: That is all. 

CROSS EXAMINATION 
BY MR. FLANNERY: 

Q. Now, Miss Witness, what time did you arrive at 2628 Myrtle 
Street, on January 22, 1959? A. I say about one o'clock. 

Q. Arrived there about 1:00 p.m.? A. Um, hum. 

Q. Did you live there, by any chance? A. No, sir. 

Q. For what purpose did you come there? A. Geraldine was a 
friend of him. | 


| 
Q. Did you go to her room on the second floor when you arrived 
there? A. Yes, sir. | 
Q. Who was there when you went to her room? A. Her and 


Frazier. : 
Q. Very well. Now, how long did you stay in that room? A. I 
took and put a pair of her shoes on. 


Q. What? A. I put a pair of her shoes on. 

Q. Didn't you have a pair of shoes on when you came? A. Yes, 
I did. | 
Q. Well, how long did you stay there, that's my question. A. How 


long did I stay in the room? 
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Q. Yes. ‘A. I couldn't say how long I stayed in the room. 

Q. Anhour? A. Maybe longer. 

Q. Were you, did I understand you to say that you were in the 
room when the police arrived? A. No, I wasn't in the room. 

Q@. Where were you? A. Iwas at the door. 

Q. You were at the door? A. Um, hum. 

Q. To Geraldine's-- A. Between the room and the hall. 

Q. When the police arrived? A. Yes, sir. 

@. Well, right before the police arrived, what were Frazier and 
Gravette doing inthat room? A. Geraldine was putting pennies in the 
box, that little plastic box. 

Q. Well, what was Frazier doing? A. When Iseen Frazier he 
was sitting on the bed. Now, what he was doing, I don't know, because 
I couldn't see that far, because of the door blocked between me and the 
dresser. 

Q. What else was on the bed? A. I don't know. 

Q. Well, did you see any cooker or any syringes in the room? 
A. No, sir. 

Q. Did you see any white powder? A. No, sir. 

Q. Did you see any dishes? A. No, I didn't. 

Q. Now, Iwill ask you again, approximately how long had you been 
in that room? A. I don't know. 

Q. Well, had you been there half an hour? A. Yes, I might have 
been there over half an hour. 

Q. Well, at any time, did you sit down in the room and talk to 
your friend Gravette? A. No, sir. 

Q. Well, what position were you in the room during the time you 


were there? A. Ijust told you. I went in the room to get a pair of her 


shoes to put on. 

Q. Yes. A. And then I went out and I was standing at the doorway 
and she went to the box and was putting pennies in the box by the door. 

©. And Frazier was seated on the bed? A. He was sitting on the 
bed. 


75 


Q. But do I understand you to say that your view was blocked in 


some way by a door, so that you could not see what was on the bed? 

A. Icouldn't see Frazier. I couldn't see Frazier. I couldn't see what 

was on the bed because as you go in the door, the door was, a block in 
the door like. | 

Q. Which door are you talking about? A. In the front room. 

Q. There is only one door in that room, is that correct? A. 
That is right. | 

Q. The door swings in does it, to the left? A. Hdon't know to the 
left or to the right. , 

Q. Well, when the police arrived, what did you do? A. I went in 
the other room across the hall from the room that Frazier and Geraldine 
was in. 

Q. And what did you see or hear from that Dee | A. Well, I 
heard a whole lot of noise and they was talking and that's when I came out 
of the room that I was in and came in the hall. That's where the police 
stopped me. | 

Q. Now, then, did you see the police break in Frazier s room? 
A. No, sir. | 

@. Did you see or hear any struggle? A. Yes, sir. 

Q. Well, how long did you remain standing in the hall after the 
police told you not to leave the room? A. Until they took me down- 
stairs. 

Q. Very well. Now, then, did there come a time when you saw 
Frazier and Gravette being brought from upstairs? A. They brought 
her downstairs with me. 

Q. Very well. And then they brought Frazier cow, didn't they? 
A. Yes, sir. 

Q. And then they brought down the evidence with capsules and 
white powder, isn't that right? A. Yes, sir. 

Q. You saw that didn't you? A. Yes, sir. 

Q. You saw the cooker and the syringe? A. No, I didn't see a 


cooker and syringe. 
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Q. Just the powder and capsules? A. When they brought it 
downstairs. 

Q. Yes. And Gravette lived in that room? A. I don't know 
whether she lived there or not. 

Q. You visited there before, hadn't you? A. Well, the other 
time I was there, she was in the room that I was in. 

Q@. Is that right? A. Yes, sir. 

* * * * 

191 ODELL HARRIS 
was called as a witness by the defendant, and, having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. WILLIAMS: 
@. What is your tame, please? A. Odell Harris. 
Q. Odell Harrison, you down in the District jail? A. Yes, sir. 
192 Q. You are not down there on account of this case, are you? 

A. No, sir. 

Q. Now, you haven't been tried yet, have you? A. No, sir. 

* * * * % * 

Q. Now, on January 22, were you in this house? A. Yes, sir. 

Q. Why weren't you working that day? A Iwas doing some 
work on the house. 

Q. Isee. Now, were you in the house when the police came? 
A. Yes, sir. 


Q. Where were you when the police came? A. I was sitting in 


the living room. 

Q. Don't talk so fast. A. I said I was sitting in the living room. 

Q. When you mean living room, you mean-- A. Front room. 

Q. First floor? A. Yes, sir. 

Q@. And how close were you to the front door of the house? A. Not 
over five feet. 

Q. Not over five feet? A. Yes, sir. 

Q. During the time you were sitting there and before the officers 
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came in, did you hear anyone ring the bell? A. No, sir. 
Q. Did you hear anyone knock? A. No, sir. 


Q. Were you in a position to hear someone knock? A. Well, I 


was closest to the door. 

Q. Isee. What were you doing? A. I just got through doing 
some work outside and I just came in. | 

MR. WILLIAMS: Your Honor, may the record show that I spoke 
in a very low voice when I asked him that question, what was he doing at 
that time? | 

Now, what was the first time that you saw the officers? A. The 

first time I saw them, when they either kicked the door or 
pushed it open. | 

Q. Now, kicked the door, or pushed the door, what doors do you 
mean? A. Front and the back doors. 

Q. You have a back door on the first floor? A. an sir. 

Q. Did that door come open too? A. Well, it couldn't have been 
over one or two seconds apart. | 

Q. One or two seconds apart? A. Yes, sir. | 

@. Both doors were knocked open? A. Yes. sir. 

Q. Who came in the back door? A. Well, ¢ don't know exactly 
who come in the back door. | 

Q. Well, were they police officers? A. They were police 
officers. 

Q@. Who came in the front door? A. Police officers. 

Q. And do you remember any particular one that came in the 
front door? A. Well, I remember the one that was ae in the door, he 
hollered police. | 

Q. The one that was first in the door hollered "Police. " A. Yes, 


sir. 
Q. Was that the first time you had hear the word, "Police, '' when 


the one came in the front door? A. Yes, sir. 
* * * * 


78 


CROSS EXAMINATION 
BY MR. FLANNERY: 
@. Your tame is Odell Harris? A. Yes, sir. 
Q. In May of 1940, were you convicted of carrying a concealed 


weapon? A. I was. 
Q. Also in 1940 were you convicted of sodomy? A. I wasn't con- 
victed of it. 
Q. Weren't you indicted, convicted, and sentenced to one to two 
years for sodomy? A. I went to jail, if that was what you mean. 
Q. What? A. I went to jail, if that is what you mean. 
Q. Well, were you acquitted? A. I wasn't guilty. 
Well, did some jury find you guilty? A. I got time for it. 
Jury found you guilty? A. Yes, sir, I got time for it. 
You were convicted by a jury or the Court? A. Yes, sir. 
All right. Now, then, in 1944 it is a fact, is it not, that you 
were convicted of housebreaking? A. Right. 
Q. In 1949 you were convicted of petty larceny. A. Right. 
Q@. Again in 1949--strike that. In 1951 you were convicted of 
grand larceny, were younot? A. Right. 
Q. Now, you have stated that Mr. Frazier, your employer, was 
in the construction business. A. Yes, sir. 
Q. Did he have any other kind of business? A. Not that I know of. 
Q. Not that you know of? A. No, sir. 
Q. Weli, Row, on January 22, 1959, did you see Frazier at all? 
A. 22nd, I did. 
Q. What time did you see him on that day? A. Well, it would 
be hard for me to give the time, because I wouldn't exactly know. I 
didn't see any clock. 
Q. All right. Now, with respect to the time when the police came 
197 there--you remember when the police came there? A. I don't 
know exactly the time, but I can give you an explanation of the time. 
Q. How long before the police came there was it that you had 
seen Frazier? A. How long? 
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Q. Yes. An hour or two,half an hour, or what? A. More than 
two hours. | 
Q. More than two hours. Now, then, had you been upstairs on 
the second floor on that day? A. Me? | 
@. Yes. A. No, sir. |! 
Q. You hadn't been up there? A. (Shakes head) | 
Q. Now, do you recall after the police arrived and they went up- 
stairs, you recall that, do you not? A. Yes, sir. | 
Q. Did you remain downstairs? A. I did. 
Q. Do you recall when the police came downstairs a little later on, 
that they had Frazier and Gravette under arrest, in their custody? 
A. They brought Miss Geraldine downstairs first. | 
@. And then they brought Frazier down? A. No, they did not. 
198 Q. They didn’t? Didn't they ever bring him down? A. They 
brought him down, but they brought someone else down first. 
Q. But there did come a time when they brought him down? 
A. There did. | 
@. All right. Then they also brought down a quantity of capsules, 
white powder? A. I don't know anything about that. 
Q. You don't know anything about that either? A. No, sir. 
MR. FLANNERY: That's all. | 


[ Filed Sep. 8, 1959] | 
201 Washington, D, C. 
Thursday, May 28, 1959 
* * * * 
203 IRWIN W. BREWER 
was called as a witness by the defendant, and having been duly sworn, 
was examined and testified as follows: | 
DIRECT EXAMINATION 


BY MR. WILLIAMS: | 
* * * * * | * 


204 Q. Did you have occasion on that day to go to 2628 Myrtle Avenue, 


Northeast? A. Yes, sir. 

Q. And you were in the company with whom? A. It was Officer 
Krenitsky, Officer Eldon Ernst, and myself. 

Q. Now, did you see Officer Paul, Officer Aiken, or Officer 
Summerville, and Office Didone on that occasion? A. Yes, that is 


correct. 

Q. And your purpose for going to that address was to execute a 
search warrant, sir? A. That is correct. 

Q. Now, did you and the several other officers whom you have 
mentioned, whom I have mentioned, synchronize your watches before 
you went to the premises? A. I don't recall whether there was synchro- 
nization. There was a simultaneous descent upon the premises. 

Q. When you say there was a simultaneous descent upon the 
premises, do you mean some went to one door and some to another 
door? A. That's correct, sir. 

Q. And what door did you goto? A. I went to the rear door. 

Q. And who was with you? A. It was Officer Ernst and Officer 
Krenitsky. 

@. Krenitsky? And what did you do when you went to the rear 
door? A. I knocked on the door. Stated "Police." I waited a few minutes 
and then I heard the officers enter, and observed them enter the front door, 
and at that time, we went in the back door, sir. 

Q. Did they open the back door for you? A. No, sir, they didn't. 

Q. What did you do? You broke in the back door? A. The back 
door--we opened the back door. We didn't break it. The lock turned. 

Q. Well, did someone fall down when they entered the back door? 
A. Not to my knowledge. 

Q. Weren't there tool boxes stacked up at the back door? A. No, 


Q. Now, do you mind telling--who knocked on the door, you stated? 
A. I did. 

Q. You did. And in what tone of voice did you, and exact words 

you said when you knocked on the door? A. I said, "This is the 
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police. Open the door." | 

Q. "This is the police. Open the door." And you opened the door 
yourself when you heard a crash, is that your testimony? A. It was-- 
I observed the officers come in the front entrance. | 

Q. Which officers did you observe? A. Well, there was Summer- 
ville and Aiken. | 

Q. Do you know how they got in? A. No, I don't. i 

Q. Did you hear any unusual noise immediately preceding that 


entrance? A. Any unusual noise? 


Q. Yes. A loud noise, like kicking the door in or shouldering a 


door in? A. Well, that was possible, yes, sir. 

Q. No, no. When did you hear that? A. I first ieseered them. 
I did hear a noise and then they came to the door. Now, ie you say, I 
don't know whether it was a push or crash or what it was, They came 
through the door. | 

Q. You saw this from the back door, was that it? A. That is 
correct. | 

Q. Back door to the rear of the house? A. Yes, sir. 

cs * * * * 

METRO KRENITSKY 
was called as a witness by the defendant, and, having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. WILLIAMS: 

Q. Will you state your full name, please? A. Metro Krenitsky. 

Q. And what is your employment, sir? A. Detective on the 
Metropolitan Police Department Narcotics Squad. | 

Q. How lontg--strike that. Were you so Seaignedie on January 22, 
1959? A. I was. | 

Q. Now, directing your attention to 2628 Myrtle Avenue, Northeast, 
did you have occasion to go that address on that date? A. On January 
22, yes, sir. | 

Q. And who were you in company with? A. Well, Officer Brewer, 
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Ernst, Didone, Paul, Summerville, and Aiken. 

Q. Now, did you have any occasion prior to approaching those 
premises to check the premises, to synchronize your watches or clocks? 
A. Idon't recall, no, sir. 

Q. In any event, who went to the rear door? A. Myself, Brewer 
and Ernst. 

Q. And what did you do when you went to the rear door? A. Well, 
we went to the rear door and when we noticed other officers in the premises 
we opened the door and went in. 

Q. Did you hear a bell ring prior to opening the door and going in? 
A. No. 

@. Did you hear any unusual noise prior to opening the door and 
going in? A. No, sir. 

Q@. Did anyone with you at the rear door do anything else other than 
what you have described, sir? A. No, sir, the door was locked, but 
it just--after we saw the other officers in the premises, as a matter of 
fact, I saw Summerville in the premises on the first floor, and we went 
in through the back door. 

Q. Did you knock on the door? A. No, sir. 


Q. Did you hear anyone else knock on the door? A. No, sir. 


Q@. Did you announce that you were policemen? A. I myself, no. 

@. Did you hear anyone else announce that they were policemen 
before they went in? A. No, sir. 

MR. WILLIAMS: That's all. 

MR. FLANNERY: No questions. 
Whereupon 

THEODORE ROBERT LAWSON 

was called as a witfess by the defendant, and having been duly 

sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. WILLIAMS: 

@. Will you state your full name, please? A. Theodore Robert 

Lawson. 
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Q. And where are you staying now, sir? A. Occoquan Court 


House. 


Q. Occoquan, is that right? Are you serving a sentence there? 


A. Iam, 240 days. 
Q. 240 days? A. Yes, sir. l 
@. And was that a violation of the Uniform Narcotics Act? A. 
Correct. | 
Q@. Now, directing your attention, Mr. Lawson, to the 21st of 
January, 1959, do you remember that date? A. January 21? 
@. Yes. A. Yes, sir. 
Q. And do you know Officer David Paul, do you not, sir? A. I 
think I do. 
Q. Would you mind standing up, please? (Officer stands. ) And 
do you know Officer Felix R. Aiken? A. Ido. | 
Q. Now, on that date of January 21, 1959, did you pas a statement 
before the United States Commissioner? A. I signeda statement for the 
Commissioner. | 
Q. Who--did you prepare the statement? A. That was signed? 
Yes, sir. A. No, I didn't prepare it. 
Who prepared the statement? A. I don't know who prepared it. 
Did you read it? A. I read it. | 
What did you say after you read it? A I read jit and signed it. 
@. And why did you sign it? A. Because I was helping myself in 
my case. i 
Q. You say you were helping yourself in your case? 2 At that time, 
had you been arrested shortly before then? A. Yes, sir. 
@. When? A. Onthe 2istof January, '59. 
@. And who arrested you? A. Officer Aiken, and Summerville. 
Q. And did you have any conversation prior to signing this state- 
ment, with certain officers, Aiken or any other officer? A. Thad quite 
a bit of conversations with them, but I couldn't recollect all of what 
was said. ! 


Q. What was said to you with regard to signing a statement? A. After 
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the statement was--when I was presented with the statement, they asked 


me would I sign it and I told them yes. 

Q. Did they make any promises to you for the purpose of signing 
this statement? A. No, they did not direct promises to me regarding 
signing the statement, but I got the impression that, you know, that I 
would be helping myself in signing the statement. 

Q. Who told you that? A. No particular one. See, they were all 
talking to me when I got locked up. 

Q. Excuse me, sir. A. They were all talking to me when I 
got locked up. 

Q. And did they ask you to make a statement yourself? A. I don't 
recall. } 

Q. Did any officer tell you that if you signed this statement that 
you would get a break in your case? A. Just as you put it just now? 

@. Yes. A. No, I wouldn't say that. 

Q. Or any words to that effect? A. As I said before, I got that 

impression through the conversations with all of the officers on the 
case. 

MR. WILLIAMS: May I show him this statement, Your Honor? 

THE COURT: You may. The Clerk should mark the exhibit for 
identification. 

(Document marked Defendant's 
exhibit No. 2 for identification. ) 
BY MR. WILLIAMS: 

©. Iwill ask you to read paragraph four of Defendant's Exhibit 
No. 2. A. On January 21, 1959, at approximately-- 

THE COURT: Don't read it out loud. Just read it to yourself. 

THE WITNESS: Oh. 

BY MR. WILLIAMS: 

Q. Did you make a statement in the fashion in which you have read, 

that is typed here in paragraph four of Defendant's Exhibit No. 2? A. 
I believe that I did. 
Q. Do you know whether you did or not? A. At the precise time, 
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at the time I got locked up, I was using drugs. I was high at that time. 
I might have made that statement. 
I didn't type that up. I didn't write the statement down. The man 
copied from what I wrote down. You understand? | 
Q. You wrote something down? A, No. | 
Q@. Beg your pardon. A. No. Ididn't, Isay. I didn't write any- 
thing down. | 


Q. Oh, you mean he copied it in the sense that you were talking? 


A. Yes, probably. | 
Q@. Do you remember exactly what you said? A. No, I couldn't. 
Q@. You stated you were under the influence of drugs at that time ? 
A. Sure I was. i 
* * * * * * 
©. Now, Mr. Lawson, in March, I mean in March of "59, you 
were charged with the violation of the Harrison Narcotic ‘Act, isn't that 
correct, sir? A. Um, hum. | 
Q@. And the Jones-Miller Act, isn't that correct, sir? A. And the 
Jones-Miller Act? | 
@. Yes. A. I don't know anything about that. 
Q. You were charged with possession of narcotics, about 39 capsules 
or something to that effect? A. 29 capsules. | 
Q. Yes, you are right, 29 capsules, and you were also charged 


with failing to pay the tax on those 29 capsules, isn't that correct, sir? 
THE COURT: Answer the question. | 
THE WITNESS: No, excuse me. | 
BY MR WILLIAMS: 
Q. And when you were--what happened to that case? A. Iwas 
later carried to the small court and charged with the Uniform Act. 
©. And that was done after you signed the affidavit in this case? 
A. That was on March 4. I don't know whether that was after I gigned 
the affidavit or not. That was on March 4. | 
Q. 19-- A. 1959. | 
Q@. '59, right? But you were arrested on what date? A. January 21. 
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Q. January 21, isn't that correct? A. Um, hum. 

Q. And you were held in jail from that time until March 4, when you 
were carried to the Municipal Court and pled to the Uniform Narcotics 
Act, isn't that right, sir? A. That's right. 

* * * * 

CROSS EXAMINATION 
BY MR. FLANNERY: 

Q. ‘Now, Mr. Lawson, when did you first become addicted to the 
use of Narcotic drugs? A. '52, I would say. 

@. '52? Now in regard to those convictions, that situation where 
you got yourself in trouble subsequent to '52, did you steal in order to 
get money to support the narcotic habit? A. Yes. 

Q. In January '59 you were addicted to the use of narcotics, weren't 
you? A. No. 

@. Well, were you high on January 21, 1959, high with narcotics? 
A. Yes. 

Q. Who was your source of supply? <A. Anywhere I could get 
them at that time. 

Q. Well, you got them from Frazier among others, didn't you? 

A. Once or twice I have. 

Q. Yes. Now, with respect to the 29 capsules which you had in 
your possession on January 21, 1959, you secured those from Frazier, 
didn't you? A. First, I didn't have 29 capsules in my possession. 

©. How many did you have? A. None. 

Q. Note? A. Not in my possession. 

Q. Yes. Well, let me ask you this. On January 21, 1959, did you 
secure some capsules from Frazier? A. What was that? 

Did you get narcotics from Frazier January 21, 1959? 
No, I didn't. 


Did you get them from Gravette? A. January 21, no, I 


didn't. 
Q. Yes. Well, on or about, by that, I mean, give or take a day 
or so before January 21, did you get some narcotics from Frazier or 
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Gravette? A. Well, in the statement, in the statement i's a fact that 
it is in the statement, yes. 
Q. That's true? In other words, the statement is, true? 


* * * x * 


Q. Yes. Let me put it this way. In your statement you said, 
did you not, you just read it, that on January 21, 1959, at approximately 
1:00 p.m., at 1323 Clifton Street, Northeast, Apartment 1, you were 
arrested and found in possession of 29 capsules of narcotics. Now, that's 
true, isn'tit? A. No. 

Q. Well, were the 29 capsules found in your apartment? A. Twenty- 
nine capsules were found in the apartment. 

Q@. In the apartment, and it was your property, wasn't it? A. It 
was -- I was charged with it. i 

Q. All right. Now, those 29 capsules it says here--you swore to 
it, were obtained by you from Leroy Frazier. That's true, isn't it? 
A. Yes. 


@. In the public streets of the District of Columbia on the 20th of 
January, 1959, that's true, isn't it? A. Yes. | 
@. Now, the said 29 capsules were part of a purchase of 50 cap- 


sules made from said Leroy Frazier, isn't that right? A. Yes, sir. 

Q. And at the time, at that time, when you sem red the 50, Frazier 
told you that he had approximately 150 capsules of narcotics in the 
premises of 2628 Myrtle Avenue, Northeast. That's true, isn't it? A. I 
can't remember everything he said, but it might have been, might possibly 
be so. | 
@. Yes. And it says further in this affidavit that this sale and 
transfer from Leroy Frazier to Theodore Lawson effected by a telephone 
call to Geraldine Gravette, by Leroy Frazier in the ee of Theo- 
dore Lawson. | 

A short while later Geraldine Gravette delivered the narcotics to 
Leroy Frazier, who, in turn, handed them to Theodore Lawson, you. 


That's correct, isn't it? A. I surmise as much as that, inasmuch 
| 
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as Geraldine was not there at the time. She came in and shortly after 
she came in to this place where we were, he gave me the stuff. So I 


surmise she brought it to him. 

Q. Frazier? A. To say that she did, I couldn't say. 

223 Q. All right. In other words, when you signed the statement, 
the affidavit you signed on the 21st of January, 1959, was true, wasn't 
it? A. So far as my getting the drugs from Leroy the previous night, 
and having had dealings with him, yes. 

* ok * * * * 

MR. WILLIAMS: Your Honor, at this time, we close the entire 
case, I would renew the motion with regard to a directed verdict of 
acquittal. 

But instead of adopting the argument previously made at the close 
of the Government's case for a directed verdict, I would like to add to that, 
Your Honor, that I don't feel that--I think I have demonstrated to the 
Court that the affidavit upon which this warrant was issued and which entry 
was secured and alleged to have been made on the color of this affidavit, 

it's tainted in the sense that the information enclosed therein cone s 
from a person who, at the time, was under the influence of drugs. 

* * * cd * * 

.-.. Now, in addition to that, Your Honor, I say there is a serious 
question with regard to entrance to this place. 

* * * * * * 

THE COURT: Anything more, Mr. Williams? The Court will 
deny the defendants' motion for judgment of acquittal. 

* * * * * * 

MR. ROBINSON: There is a motion I would like the record to show 
that although a formal motion to suppress evidence was filed on behalf 
of the defendant Gravette, the reasons which counsel has related to the 
Cou rt concerning |the validity of the search warrant and the manner in 
which it was executed, we think-- 

THE COURT: Keep your voice up. 

MR. ROBINSON: Apply to the defendant Gravette also. 
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THE COURT: The record will indicate that you have joined in all 
motions made by Mr. Williams. | 
MR. ROBINSON: Thank you, Your Honor. 


* * * 
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Monday, 
June 1, 1959 
* * * * 

CHARGE TO THE JURY | 

THE COURT: Ladies and gentlemen of the jury, as you know it is 
now the Court's responsibility to instruct you as to the law that will govern 
you in reaching your verdict in this case, and it is of course your responsi- 
bility to accept the law as it is outlined to you by the Court. 

Remember in your deliberations that the closing arguments of the 
attorneys do not constitute evidence in the case. Evidence is the testi- 
mony which you heard from the lips of the witnesses plus the exhibits 
which the Court has admitted in evidence. The arguments represent 
merely the efforts of these men who are admittedly advocates, to present 
to you the evidence in the light that is most favorab:e to the client that 


each of these men represents. 


| 
As you know, when you retire to the jury room you will take with 


you a copy of the indictment returned by the grand jury in this case. I 
have told you repeatedly that an indictment is not evidence against the 
defendant. This indictment is not evidence against these defendants. The 
sole purpose of the indictment is to advise the defendants of the charges 
which have been preferred against them, the charges which they must 
answer when they come into court. Remember then, that this indictment 
is not entitled to any probative value in your deliberations. 
The first two counts of this indictment charge violations of the 

273 narcotic laws. The phraseology is technical. You may wonder why. 

You may ask yourselves, ‘Why has the Congress just passed a law saying 
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it will be illegal to possess narcotics and anyone who has possession of 
them will be subject to the penalties imposed by the law?" 


The reason is that the federal government has no basic authority to 
control the trade in narcotics. As you learned in your third year of high 


school in your civics class, the federal government is a government of 


delegated powers. The federal government has only those powers that 

are delegated to it by the people. The federal government has never been 
delegated the power to regulate the traffic in narcotics and consequently the 
Congress of the United States could not, under the terms of the Constitu- 
tion, merely prohibit any type of traffic in narcotic drugs. 


The federal government, however, has very wide taxing powers. 
The federal government, in exercise of its power to tax, has placed a num- 
ber of taxes upon various types of narcotics, and the statutes enacted by 
Congress have outlined in great detail the manner in which these taxes 
will be imposed and the manner in which they will be collected. And the 
statutes provide for revenue stamps and provide that the narcotics must 
be sold or dispensed from an original package which contains a revenue 
stamp and has a tumber--the statute has a number of other provisions 
that relate to the taxing of narcotics. 

It is for this reason that the statutes and the indictments are as 
technical as they are. 


The first count of this indictment charges that on or about January 
22, 1959, within the District of Columbia, Leroy A. Frazier and Geral- 
dine E. Gravette, that is both defendants, purchased, sold, dispensed 
and distributed, not in the original stamped package and not from the 
original stamped package, a narcotic drug, that is a mixture totalling 
about 21.69 grams of heroin hydrochloride, quinine hydrochloride, and 
milk sugar, contained in 55 capsules, an envelope, and a vacuum cleaner 
bag. 

This count of the indictment is returned under a section of the United 
States Code which provides very simply that it shall be unlawful for any 
person to purchase, to sell, to dispense or to distribute narcotic drugs 
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except in the original stamped package or from the original stamped 
package, and the absence of appropriate stamps from narcotic drugs shall 


be prima facie evidence ofa violation of this subsection by the person 


in whose possession the drugs may be found. 


The first count of the indictment then very simply charges that these 
defendants purchased, sold, dispensed or distributed--and these four verbs 
are used in the alternative--narcotics drugs not in an original stamped 
package and not from an original stamped package. | 


That is the essence of the first count of the indictment, and the 
statute provides further that the absence of appropriate tax-paid stamps 
from the nardotic drugs is prima facie evidence of a violation of this 
section by the person in whose possession the drugs may be found. 


The second count of the indictment charges that on or about January 22, 
1959, within the District of Columbia, Leroy A. Frazier and Geraldine 
E. Gravette facilitated the concealment and sale of a narcotic drug, that 
is, a mixture totalling about 29.69 grams of heroin hydrochloride, quinine 
hydrochloride, and milk sugar, contained in 55 capsules, an envelope, 
and a vacuum cleaner bag, after the said heroin hydrochloride had been 
imported with the knowledge of Leroy A. Frazier end Geraldine E. Gravette 
into the United States contrary to law. This is the same heroin hydro- 
chloride which is mentioned in the first count of this een 


This count of the indictment is returned under a rather lengthy 
section of the United States Code which provides that whoever fraudulently 
or knowingly imports or brings any narcotic drug into the United States 
or any territory under its control or jurisdiction, contrary to law, or 
receives, conceals, buys, sells, or in any manner facilitates the trans- 
portation, the concealment, or the sale of any such narcotic drug, after 
being imported in or brought in, knowing the same to have been imported 
or brought into the United States contrary to law, or conspires to commit 

276 any of such acts in violation of the laws of the United States, shall 
be guilty of a violation of this section of the statute. | 
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The statute further provides, however, that whenever on trial for 
a violation of this section, a defendant is shown to have or to have had 
possession of a narcotic drug, such possession shall be deemed sufficient 
evidence to authorize conviction unless the defendant explains the posses- 
sion to the satisfaction of the jury. 


The essence, then, of the second count of the indictment is that each 
of these defendants facilitated the concealment and sale of a narcotic drug 
which had been imported into the United States contrary to law. 


The statute points out or requires whenever there is a trial for a 
violation of this section that if the defendant is shown to have had or to 
have had possession of the narcotic drug, the possession shall be deemed 
sufficient evidence to authorize conviction unless the defendant explains 
the possession to the satisfaction of the jury. 


This logically, I believe, brings us to a question of what constitutes 
possession, 


The law recognizes two types of possession, that is actual posses- 
sion and constructive possession. 


I have actual possession of these glasses at this time. I own title 

to them. Ihave completed the time payments on them, so that I 
have title to the glasses, they are in my possession, they are subject to 
my domination, my use, my control, my disposition. 


The law recognizes another type of possession, I repeat, which is 
described as constructive possession, and the government in this case 
says that these defendants, one or the other or both, were in constructive 
possession of these narcotics. 


A legal definition of constructive possession is as follows: Construc- 
tive possession is that possession which exists in contemplation of law 
without Necessary actual personal possession. It is an act, fact, or con- 
dition of a person, having such control of property that he may legally 
enjoy it to the exclusion of all others, all others having no better right. 


Whether a person has possession, actual or constructive, of any 
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item at any time, is always a question of fact for the jury. It is for you 
to determine in this case whether either of these defendants or both of 
them had possession, actual or constructive, at the time that the police 
officers entered the bedroom where the narcotics were found. 


The case that we use most frequently to illustrate the nature of this 
factual question is a case in our Court of Appeals several years ago in 
which a man was charged with possession of a dangerous weapon. The 

facts showed that the gun was on the seat of his automobile which he 
was driving. The gun was sitting on the seat beside him. There was 
some testimony on both sides as to whether the gun was or was Not in 
his possession, and the Court of Appeals pointed out that the question 
of possession is always a matter of fact. So it is for you in this case to 
determine, I repeat, whether either of these defendants or both of them 
had actual or constructive possession of the narcotics. Did they have a 
better right to use it, to enjoy it, to make disposition of it than any other 
person? In short, did they have the right to control these narcotics? 
Were they subject to their domination, to their use, to their control, 
to their disposition? ! 


If the answer is yes, the defendant or defendants had possession 
of the narcotics. If the answer is no, they did not have possession of the 


narcotics. But the question is a factual one for you. 


The third count of the indictment charges only the defendant Leroy 
A. Frazier. It charges that on or about January 22, 1959, within the 
District of Columbia, Leroy A. Frazier, without justifiable and excusable 
cause, did assault, resist, oppose, impede, intimidate and interfere with 
Thomas Didone, Jr., a member of the Metropolitan Police Department 
ope rating in the District of Columbia while the said Thomas Didone, Jr., 
was engaged in the performance of his official duties. 


This section or this count of the indictment is returned under a sec- 
tion of the D. C. Code which provides that whoever without justifiable and 


excusable cause assaults, resists, opposes, impedes, intimidates or 
interferes with any officer or member of any police force operating in the 
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District of Columbia while engaged in or on account of the performance 
of his official duties, shall violate this section of the Code. 


It is, of course, essential to the violation of this statute that the 
accused, the defendant, knew that the man assaulted was a member of 
the police department engaged in the performance of his official duties. 


An assault, which is charged in this count of the indictment, is 
an unlawful offer or attempt to do bodily harm to another coupled with a 
present ability to carry it into execution. It, again, is a factual question 
for you to determine whether the defendant Fraizer did in fact know that 
Didone was a police officer engaged in the performance of his official 
duties at the time that it is alleged the defendant Frazier made the at- 
tack upon Officer Didone. 


The law is, as you know very well, that these defendants are pre- 
sumed to be innocent. This means, I repeat, that the defendants are not 
required to prove their innocence but rather that the law presumes their 
innocence and that this presumption remains with them unless and until 

the government removes the presumption of innocence by proving 
beyond a reasonable doubt that the defendants committed each and every 
element of the offenses with which they are charged. 


Unless the government sustains its burden of proof and proves 
beyond a reasonable doubt that each defendant has committed each and 
every element of the offenses with which he or she is charged, then you, 
the jury, must find that defendant not guilty. 


The burden of proof upon the government, however, is to prove the 
defendant's guilt beyond a reasonable doubt but not beyond all doubt 
whatsoever. In other words, the government must prove the defendants’ 
guilt to a moral certainty but not to an absolute or a mathematical cer- 
tainty. As its name implies, a reasonable doubt is a doubt which is predi- 
cated upon reason; that is, a doubt for which you caN-give a reason to your- 


selves as contrasted to a doubt that might be based on conjecture or 


speculation. 
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In the final analysis, however, proof beyond a reasonable doubt 
means simply this: If after a fair and impartial comparison and considera- 
tion of all of the evidence in this case you can truthfully say to yourselves 
that you are not convinced of the defendants' guilt, then you have a reason- 
able doubt and your verdict should be not guilty. 


| 
If, however, when you make this fair and impartial comparison and 
consideration of all of the evidence in the case, you can truthfully Say to 
yourselves that you have an abiding conviction of the defendants’ guilt, 
such a conviction as you would be willing to act upon in the more 
important and weighty matters in the course of your own daily lives, then 


you have no reasonable doubt and your verdict should be guilty. 


In determining whether the government has established the charges 
against these defendants you must consider and weigh the testimony of 
all of the witnesses who have appeared before you; the witnesses offered 
by the government and the witnesses offered by the defendants. You, 
of course, are the sole judges of the credibility of these witnesses. This 
means that you must determine which of the witnesses you will believe 
and to what extent you will believe them. In determining whether to credit 
the testimony of any witness and in deciding how much weight to attach 
to his testimony, you have the right to consider the demeanor of each 
witness on the witness stand, his or her manner of testifying, whether 
the witness impresses you as being a truth-telling individual, whether the 
witness impresses you as having an accurate memory and recollection 
of the facts about which the witness is testifying, and of course also whether 
the witness displays any interest in the outcome of the case. 


In addition, you have the right to consider any other factor that you 
have heretofore found important in reaching your day to day de- 


terminations as to whether people are telling you the truth, or are telling 
a falsehood. | 


There is one other factor in connection with the witnesses in this 
case. I believe that two witnesses offered last week, one named Odell 
Harris, one named Lawson, admitted on examination or cross-examination 
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that they had been convicted of various crimes. Of course you may 
consider that fact as an element in determining the weight that you will 


give to the testimony of each of those witnesses. 


If you believe that any witness wilfully testified falsely as to any 
material fact concerning which the witness could not possibly be mistaken, 


you are then at liberty, if you deem it desirable to do so, to disregard 


the entire testimony of that witness or any part of the testimony of that 


witness. 


You are further instructed that no inference of guilt arises against 
either defendant because of his failure to testify as a witness in his own 
behalf. 


As I have explained to some of you before, the law is, in this 
jurisdiction, that a defendant may or may not take the witness stand as 
he or she sees fit. Obviously it would be most unfair to say to a witness, 
"You don't have to take the stand if you don't want to testify," if there- 
after the jury were permitted to say, "Well, if the defendant didn't take 

the stand, we must presume that he or she is guilty." 


That would not be fair, I repeat, and consequently the rule is that 
no inference of guilt whatsoever arises against a defendant because of 
his or her failure to take the witness stand and testify as a witness in 
his own behalf. 


You are the sole, the exclusive judges of the facts in this case. 
The Court cautions you not to permit your judgment, your reason, or 
your intelligence to be swayed by prejudice, by bias, or by ill will. You 
should not be influenced by your feelings or by your emotions. Your 
verdict should be:reached in accordance with the solemn oath you took 
that you would well and truly try this case and a true verdict render in 
accordance with the evidence and in accordance with the law as it is out- 
lined to you by the Court. 


You must consider this matter deliberately and carefully in the light 
of the instructions upon the law which I have given to you. 
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In reaching your verdict in the case you must use the same common 
sense, the same approach, the same intelligence which you would employ 
in determining any important matter in the course of your own affairs. 

! 


It is necessary that all 12 of you agree upon your verdict. In other 


words, your verdict must be a unanimous one. 


Upon the first count of the indictment your verdict with reference 


to each defendant may be either guilty or not guilty. In other words, be- 
cause you find one defendant guilty it is not necessary that you find the 
other defendant guilty, or conversely if you find one not guilty it does not 
mean that you have to find the other not guilty on the same count. 


Similarly upon the second count of the indictment your verdict may 
be either guilty or not guilty with reference to each defendant, and upon 
the third count of the indictment your verdict as to the défendant Leroy A. 


Frazier may be either guilty or not guilty. 


Will counsel come to the bench. 
(At the bench:) 
THE COURT: Does the government request any farther charge, 
Mr. Flannery? | 
MR. FLANNERY: ‘No, Your Honor. | 
THE COURT: Do you have any objection to the charge as given? 
MR. FLANNERY: ‘No, Your Honor. | 


THE COURT: Mr. Williams, do you request any further charge? 

MR. WILLIAMS: No further charge, Your Honor. 

THE COURT: Do you have any objection to the charge as given? 

MR. WILLIAMS: Yes, Your Honor. I object to Your Honor being 

lured into the error by the Code. In describing the second count, 
Your Honor said, in reading from the Code, that the evidence to sustain 
this count may be sufficient, or is sufficient--as you read it, Your Honor, 
--I may not be quoting it exactly. | 

THE COURT: Right. | 

MR. WILLIAMS: --unless the defendant has testified or failed 


otherwise. 
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I say that portion of the statute is unconstitutional as in being vio- 
lative of the defendants’ right not to take the stand. 

THE COURT: Well, your objection is a matter of record. Do you 
request any other charge? 

MR. WILLIAMS: That is all. 

THE COURT: Do you have any other objections to the charge as 
given? 

MR. WILLIAMS: No other objections, Your Honor. 

THE COURT: Mr. Robinson, do you request any further charge? 

MR. ROBINSON: No, Your Honor. 

THE COURT: I will assume for the record that you join Mr. 
Williams' objection as he has voiced it. 

Do you have any other objection to the charge as given? 

MR. ROBINSON: No, Your Honor, I don't have any objections. 

THE COURT: Very well. 

* * * * 

VERDICT OF THE JURY 
(Whereupon, at 11:47 o'clock a.m., the jury returned 
with their verdict as follows:) 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon 
its verdict? 

THE FOREMAN: We have. 

THE DEPUTY CLERK: What say you as to the defendant Leroy A. 
Frazier on Count 1 of the indictment? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: What say you as to defendant Leroy A. 
Frazier on Count 3 of the indictment? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: What say you as to the defendant Geraldine 
Gravette on Count 1 of the indictment? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: What say you as to the defendant Geraldine 
E. Gravette on Count 2 of the indictment? 


THE FOREMAN: Guilty. 
THE DEPUTY CLERK: Members of the jury, your foreman says 
your verdict in this case, is that the defendant Leroy A. Frazier 
is guilty as indicted and that the defendant Geraldine Grayette is guilty 
as indicted and that is your verdict so say you each and all? 
(All jurors indicated affirmatively. ) ! 
THE COURT: The case of each defendant will be referred to the 


Probation Officer for pre-sentence investigation. 


The jurors may retire. 
(Whereupon the hearing was concluded. ) 


[ Filed June 29, 1959] | 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR 
LEAVE TO PROCEED WITHOUT PREPAYMENT 
OF COSTS ON APPEAL | 


I, Leroy A. Frazier, being first duly sworn according to law, 
depose and say that I am the Deft. in the above-entitled cause, and, 
in support of my application for leave to proceed in said cause without 
being required to prepay fees or costs, state as follows: 

1. That Iam a citizen of the United States. _ 
2. That because of my poverty I am unable to 
pay the costs of said suit or action. 
That Iam unable to give security for the same. 
That I believe I am entitled to the redress I 
seek in said suit or action. 
That the nature of my cause of action is | 
briefly stated as follows: 
/s/ Leroy A. Frazier 
(Jurat dated June 26, 1959) 
Let the applicant proceed without prepayment of costs. | 
/s/ Edward A. ‘Tamm 
JUDGE 


[ Filed June 29, 1959] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR 
LEAVE TO PROCEED WITHOUT PREPAYMENT 
OF COSTS ON APPEAL 


I, Geraldine Gravette, being first duly sworn according to law, 
depose and say that I am the deft. in the above-entitled cause, and, in 
support of my application for leave to proceed in said cause without being 
required to prepay fees or costs, state as follows: 

1. That I am a citizen of the United States. 
2. That because of my poverty I am unable to 
pay the costs of said suit or action. 
That Iam unable to give security for the same. 
That I believe I am entitled to the redress I 
seek in said suit or action. 
That the nature of my cause of action is briefly 
stated as follows: 
/s/ Geraldine Gravette 
(Jurat dated June 26, 1959) 
Let the applicant proceed without prepayment of costs. 
/s/ Edward A. Tamm 
JUDGE 


[ Filed July 2, 1959] 
ORDER VACATING JUDGMENT AND COMMITMENT 


Upon consideration of the Court's motion it is this 2nd day of July, 
A.D., 1959, 

ORDERED that the judgment and commitment entered in the above- 
entitled case on the 26th day of June 1959, be, and the same is hereby 
vacated, set aside, and held for naught as to each defendant. 

/s/ Edward A. Tamm 
JUDGE 


[ Filed July 6, 1959] 
U.S. v. #1 Leroy A. Frazier Criminal 224-59 
JUDGMENT AND COMMITMET | 
On this 26th day of June, 1959, came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Wesley S. 
Williams, Esquire. | 
IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of | 
Violation of Title 26 Section 4704(a) of the United 
States Code and Violation of Title 21 Section 174 
of the United States Code and Violation of Title 22 
Section 505(a) of the District of Columbia Code 
as charged and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient 


cause to the contrary being shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and con- 


victed. | 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of Three (3) years to Ten (10) years on count 
one; Three (3) years to Ten (10) years on count two said sentence on count 
two to run concurrently with the sentence imposed on count one: One (1) 
year to Three (3) years on count three said sentence on count three to 
take effect at the expiration of the sentence imposed on counts one and 
two. | 

IT IS ORDERED that the Clerk delivery a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/s/ Edward A. Tamm 


United States District Judge. 
* * * 


[ Filed July 6, 1959] 
U.S. v. #2 Geraldine E. Gravette Criminal 224-59 


JUDGMENT AND COMMITMENT 


On this 26th day of June, 1959 came the attorney for the government 
and the defendant appeared in person and by counsel Wm. Robinson, 


Esquire. 
IT IS ADJUDGED that the defendant has been convicted upon her plea 
of not guilty and a verdict of guilty of the offense of 
Violation of Title 26 Section 4704 (a) of the United States 
Code: Violation of Title 21 Section 174 of the United 
States Code. 
as charged and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of Three (3) years to Ten (10) years on count 
one; Ten (10) years on count two said sentence on count two to run con- 
currently with the sentence imposed on count one of the indictment. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/s/ Edward A. Tamm 


United States District Judge 
* * * 


[ Filed July 7, 1959] 
U. S. v. #1 Leroy A. Frazier Criminal 224-59 


JUDGMENT AND COMMITMENT 


On this 2nd day of July, 1959 came the attorney for the government 
and the defendant appeared in person and by counsel, ! 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of, 

Violation of Title 26 Section 4704(a) of the United 

States Code and Violation of Title 21 Section 174 

of the United States Code and Violation of Title 22 

Section 505(a) of the District of Columbia Code. 
as charged and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. | 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of 

Three (3) years to Ten (10) years on count one; Five (5) 
years on count two, said sentence on count two to run concurrently 
with the sentence imposed on count one, One (1) year to Three 

(3) years on count three said sentence on count three to take 

effect at the expiration of the sentence imposed on counts one and 

two of the indictment, Nunc Pro Tunc June 26th 1959. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/s/ Edward A. Tamm 
United States District Judge. 
* * | * 


[ Filed July 7, 1959] 


U. S. v. #2 Geraldine E. Gravette Criminal 224-59 
JUDGMENT AND COMMITMENT 


On this 2nd day of July, 1959 came the attorney for the government 
and the defendant appeared in person and by counsel, Wm. Robinson, 
Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon her 
plea of not guilty and a verdict of guilty of the offense of 

Violation of Title 26 Section 4704(a) of the United 

States Code: Violation of Title 21 Section 174 of the 

United States Code 
as charged and the court having asked the defendant whether she has 
anything to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court. 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for im- 
prisonment for a period of Ten (10) years on count one; Ten (10) years on 
count two, said sentence on count two to run concurrently with the sentence 
imposed on count one of the indictment, Nunc Pro Tunc June 26th 1959. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/s/ Edward A. Tamm 


United States District Judge. 
* * * 


